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LEGAL NOTICE

Sealed bids will be received by the Director of Public Safety and Service of the City of Massillon, Ohio (“Owner”) until 1:30, pm, local time, on July 18, 2013, at the Office of said Director, Municipal Government Center Annex, The City Administration Building, 151 Lincoln Way East, Massillon OH 44646, for all  labor, material, and services necessary for 2013 Levee Infrastructure Improvement Project [insert brief description] (the “Project”), as more fully described in the Contract Documents prepared by the City of Massillon, Engineering Department  (“Design Professional”).  Bids received after this time will not be accepted.  Bids will be opened publicly and read immediately thereafter.  Subject to the right of the Owner to reject any or all bids, the Owner will award contracts to the bidder(s) submitting the lowest and best bid(s). Direct questions about the Project to the City Engineer, Keith A. Dylewski, P.E. Municipal Government Center Annex, The City Administration Building, 151 Lincoln Way East, Massillon, Oh, 44646. [insert name and phone/fax number for the contact at the Design Professional or Owner’s representative who will review and respond to questions]
Contract Documents may be obtained by contacting ARC-Cleveland/Eblueprint- 3666 Carnegie Ave., Cleveland, Ohio 44115, www.eBlueprint.com, voice: 216-281-1234, fax: 216-281-7607, upon payment of for each set, plus tax, shipping and handling. The fee is non-refundable.

Contract Documents may be reviewed without charge during business hours at the following location: The [Insert name and addresses of locations where Contract Documents may be reviewed.]

Office of the City Engineer, Municipal Government Center Annex, The City Administration Building, 151 Lincoln Way East, Second Floor, Massillon, Ohio 44646.

All bids must be accompanied by a Bid Guaranty in the form of either a Bid Guaranty and Contract Bond for the full amount of the bid (including all add alternates) or a certified check, cashier’s check, or an irrevocable letter of credit in an amount equal to 10% of the bid (including all add alternates), as described in the Instructions to Bidders.

Each proposal must contain the full name of the party or parties submitting the proposal and all persons interested therein. Each bidder must submit evidence of its experiences on projects of similar size and complexity. The owner intends and requires that this project be completed no later than November 15, 2013.
All contractors and subcontractors involved with the project will, to the extent practicable use Ohio Products, material, services, and labor in the implementation of their project. Additionally, contractor compliance with the equal employment opportunity requirements of the Ohio Administrative Code Chapter 123, the Governor’s Executive Order of 1972, and Governor’s Executive Order 84-9 shall be required.

The work to be performed under this contract is also subject to Federal Labor Standards Provisions, including the payment of prevailing wage rates as determined by the Secretary of Labor in accordance with the Davis-Bacon Act.

No Bidder may withdraw its bid within sixty (60) days after the bid opening.  The Owner reserves the right to waive irregularities in bids, to reject any or all bids, and to conduct such investigation as necessary to determine the lowest and best bidder for each contract.

James Johnson-Director of Public Safety and Service
Published in the INDEPENDENT on: __June 26, 2013, July 3, 2013, July 10, 2013__
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A. BIDDER’S PLEDGE AND AGREEMENT
1. Each Bidder acknowledges that this is a public project involving public funds and that the Owner expects and requires that each successful Bidder adhere to the highest ethical and performance standards.  Each Bidder by submitting a bid pledges and agrees that (a) it will act at all times with absolute integrity and truthfulness in its dealings with the Owner and the Design Professional, (b) it will use its best efforts to cooperate with the Owner and the Design Professional and all other Contractors on the Project and at all times will act with professionalism and dignity in its dealings with the Owner, Design Professional, and other Contractors, (c) it will assign only competent supervisors and workers to the Project, each of whom is fully qualified to perform the tasks that are assigned to him/her, and (d) it has read, understands and will comply with the terms of the Contract Documents.  

B. EXAMINATION OF CONTRACT DOCUMENTS AND SITE CONDITIONS AND RELIANCE UPON TECHNICAL DATA

1. Each Bidder shall have a competent person carefully and diligently review each part of the Contract Documents, including the Divisions of the Specifications and parts of the Drawings that are not directly applicable to the Work on which the Bidder is submitting its bid.  By submitting its bid, each Bidder represents and agrees, based upon its careful and diligent review of the Contract Documents, that it is not aware of any conflicts, inconsistencies, errors, or omissions in the Contract Documents for which it has not notified the Design Professional in writing at least seven (7) days prior to the bid opening.  If there are any such conflicts, inconsistencies, errors, or omissions in the Contract Documents, the Bidder (i) will provide the labor, equipment, or materials of the better quality or greater quantity of Work and/or (ii) will comply with the more stringent requirements.  The Bidder will not be entitled to any additional compensation for any conflicts, inconsistencies, errors, or omissions that would have been discovered by such careful and diligent review, unless it has given prior written notice to the Design Professional.

2. Each Bidder shall have a competent person carefully and diligently inspect and examine the entire site and the surrounding area, including all parts of the site applicable to the Work for which it is submitting its bid, including location, condition, and layout of the site and the location of utilities, and carefully correlate the results of the inspection with the requirements of the Contract Documents.  The Bidder’s bid shall include all costs attributable to site and surrounding area conditions that would have been discovered by such careful and diligent inspection and examination of the site and the surrounding area, and the Bidder shall not be entitled to any Change Order, additional compensation, or additional time on account of such conditions.

3. The Bidder may rely upon the general accuracy of any technical data included in the Project Manual (e.g., soils exploration reports, soil boring logs, site survey, or abatement reports) in preparing its bid, but such technical data are not part of the Contract Documents.  Except for the limited reliance described in the preceding sentence, Bidder may not, if awarded a contract for the Work, rely upon or make any Claim against the Owner or Design Professional, or any of their agents or employees, with respect to any of the following:

(a) the completeness of such reports and drawings for Bidder’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences, and procedures of construction to be employed by the successful Bidder and safety precautions and programs incident thereto;
(b) other data, interpretations, opinions, and information contained in such reports or shown or indicated in such drawings; or
(c) any interpretation by the successful Bidder of or conclusion drawn from any technical data or any such other data, interpretations, opinions, or information.  For example, all interpolations and extrapolations of data performed by the Bidder to estimate locations or quantities of subsurface strata are independent factual assumptions, which Owner does not warrant.

4. Each Bidder will be deemed to have actual knowledge of all information provided or discussed at the pre-bid meeting.

C. OWNER & DESIGN PROFESSIONAL

1. The Owner is:

City of Massillon, Ohio  151 Lincoln Way East, Massillon, Ohio 44646
Telephone:
330-830-1700
Fax:

330-830-1764
The Owner's Representative is
James Johnson 



Director of Public Safety and Service
2.
The Design Professional (referred to as the “Design Professional” or “Engineer” in the Contract Documents) is:

The Owner is not using an outside Design Professional for this Project. All references to the Design Professional in the Contract Documents shall be deemed to refer to the Owner’s representative identified in this section.

Telephone:
330-830-1722
Fax:

330-830-1786


The Design Professional's Representative is City Engineer, Keith A. Dylewski, P.E., P.S.
D. PROJECT

1.
The Project and Work for the Project consists of all labor, materials, equipment, and services necessary for 2013 Levee Infrastructure Improvement Project (the “Project”), all in accordance with the Drawings and Specifications prepared by the Design Professional.  The Project will be substantially complete November 15, 2013.
E. WORK

1.
The Project consists of the following contract(s) for the work on the Project:

Bid Package # and Description



Estimated Construction Cost:
	Base Bid
	$1,733,388.80


Individual bid package estimates are provided for the Bidder’s information only.  

F. ESTIMATE OF COST

1.
The total estimated construction cost for the base bid Work for the Project for which bids are being solicited at this time is $1,733,388.80.
G. CONTRACT DOCUMENTS

1. The Contract Documents consist of the Contract Documents listed in Section 1 of the Owner-Contractor Agreement. 
Bidders may obtain a complete set of the Contract Documents from ARC-Cleveland/Eblueprint- 3666 Carnegie Ave., Cleveland, Ohio 44115, www.eBlueprint.com, voice: 216-281-1234, fax: 216-281-7607, upon payment of for each set, plus tax, shipping and handling. The fee is non-refundable.

A complete set of the Contract Documents is available for examination, without charge, at the following location during normal business hours:  

The office of the City Engineer, Municipal Government Center Annex, The City Administration Building, 151 Lincoln Way East, Second Floor, Massillon, Ohio 44646.

[Insert locations by name and address.  Coordinate with the Design Professional to determine where the documents will be available.  Locations may include the Owner’s office, the Design Professional’s office, and local plan rooms.  Note that there is no statutory requirement as to how many locations must be used.  It is sufficient to have a set of documents at the Owner’s office or the Design Professional’s office.  The size and nature of the Project will help determine where the Contract Documents should be made available.]

Bidders shall use and return complete sets of Contract Documents in preparing and submitting bids.  Neither the Owner nor the Design Professional assumes any responsibility for errors or misinterpretations resulting from the use of incomplete sets of Contract Documents.

The Owner or the Design Professional, in making the Contract Documents available on the above terms, does so only for the purpose of obtaining bids on the Work and does not confer a license or grant for any other use.

H. PREPARATION OF BIDS

1.
All bids must be submitted on the Bid Form furnished with the Contract Documents.

2.
Fill in all blank spaces, in ink or typewritten, in words and figures, and in figures only where no space is provided for words: sign the Bid Form.  The wording on the Bid Form shall be used without change, alteration, or addition.  Any change in the wording or omission of specified accompanying documents may cause the bid to be rejected.  If both numbers and words are requested for any bid item, the amount in words shall prevail if there is an inconsistency between the numbers and words written.

3.
Bidders shall note receipt of all Addenda on the Bid Form.  If the Bidder fails to acknowledge receipt of each Addendum, the Bid shall be deemed non-responsive, unless the Bid amount clearly and unambiguously reflects receipt of the Addendum or the Addendum involves only a matter of form and does not affect the price, quantity, or quality of the Work to be performed in any material manner.

4.
Each Bidder shall submit the following number of copies of its bid to the Owner:  one.  The Bid Form shall be signed with the name typed or printed below the signature.  A Bid shall not be submitted by facsimile transmission.  A Bidder that is a corporation shall sign its bid with the legal name of the corporation followed by the name of the state of incorporation and the legal signature of an officer authorized to bind the corporation to a contract.

5.
Each Bid shall be enclosed and delivered in a sealed opaque envelope with the Bidder's name and the title of the Project printed in the upper left hand corner and addressed as follows:  Office of the Director of Public Safety and Service, City Administration Building, Municipal Government Annex, 151 Lincoln Way East, Massillon, Ohio 44646.  The Bidder shall be responsible for delivering its Bid to this office and address for the bid opening before 1:30, p.m. (local time) on the date in the advertisement for bid.
If the Bidder is using a third party, e.g., Federal Express, to deliver its bid, the Bidder must comply with this provision by including on the outside packing envelope the foregoing information (i.e., the Bidder's name, the title of the Project, and the following phrase:  “this package contains a bid – deliver immediately”).  This information shall be printed in the upper left hand corner of the envelope.

6.
The completed Bid Form shall be accompanied by the following documents:

a.
Bid Guaranty (see Paragraph H.8 below).

7.
The Bidder shall take the following precautions in preparing its bid:

a.
Sign the bid and check to insure all blank spaces have been filled in with requested information and the specified accompanying documents (listed in Item 6 above) have been included in a sealed opaque envelope addressed as described in Item 5 above.

b.
When the Bid Form provides for quoting either an addition or deduction for an Alternate item, indicate whether the sum named is an addition or deduction.  If it is not indicated, it will be conclusively presumed that the amount is a deduction.  

c.
When the Bid Form provides for quoting a unit price, the Bidder should quote the unit price as set forth in the Bid Documents.

d.
When applicable, make sure that the Bid Guaranty is properly executed and signed by:


1)
The Bidder


2)
The Surety or Sureties

e.
Make sure that the amount of the Bid Guaranty (if the Bid Guaranty is in the form of a certified check, letter of credit, or cashier's check) is for a specific sum in an amount as instructed in Item 8.a below.  If the Bid Guaranty is in the form of the Bid Guaranty and Contract Bond, the amount may be left blank; if an amount is inserted, it must equal the total of the base bid and all add alternates included.  If an amount is inserted, the failure to state an amount equal to or greater than the total of the base bid and all add alternates that are accepted shall make the bid non-responsive.

f.
Make sure that the appropriate bid package and scope of work is inserted in the correct space on the Bid Guaranty and Contract Bond Form.  Failure to include work covered by the bid submitted may make the bid non-responsive.

g.
Combination Bids.  The Owner may provide the option of submitting a combination bid on the Bid Form.  

(1)
When there is an option for submitting a combination bid on the Bid Form, a Bidder desiring to submit a combination bid for two or more bid packages shall include both of the following on the Bid Form:

(a)
the combination bid amount in the space provided, identifying the bid packages included in the combination bid amount; AND

(b)
separate base bids for each bid package, including alternates, included in the combination bid in the places provided on the Bid Form for the individual bid packages.

NOTE:  The individual cost amounts of each base bid need not total the combination bid amount.
8.
Bonds and Guarantees

a.
Bid Guaranty:  Bidder shall furnish a Bid Guaranty, as prescribed in Sections 153.54, 153.57, and 153.571 of the Ohio Revised Code, in the form of either:  (1) a bond for the full amount of the bid in the form of the Bid Guaranty and Contract Bond included in the Contract Documents; or (2) a certified check, cashier's check, or irrevocable letter of credit in a form satisfactory to the Owner in an amount equal to 10% of the bid.  The Bid amount shall be the total of all sums bid, including all add alternates with no deduction for any deduct alternates.  NOTE:  AIA Bid Bond forms are not acceptable.
b.
Contract Bond:  The successful Bidder, who, as a Bid Guaranty, submits a certified check, cashier's check, or irrevocable letter of credit in an amount equal to 10% of the bid (including all alternates), shall furnish a Contract Bond  using the Contract Bond form included in the Contract Documents in an amount equal to 100% of the Contract Sum.  NOTE:  AIA Bond forms are not acceptable.

c.
The bond must be issued by a surety company (“Surety”) authorized by the Ohio Department of Insurance to transact business in the State of Ohio and acceptable to the Owner.  The bond must be issued by a Surety capable of demonstrating a record of competent underwriting, efficient management, adequate reserves, and sound investments.  These criteria will be deemed to be met if the Surety currently has an A.M. Best Company Policyholders Rating of “A-” better and has or exceeds the Best Financial Size Category of Class VI.  Other Sureties may be acceptable to the Owner, in its sole discretion. 

d.
All bonds shall be signed by an authorized agent of an acceptable Surety and by the Bidder. 

e.
Surety bonds shall be supported by credentials showing the Power of Attorney of the agent, a certificate showing the legal right of the Surety to do business in the State of Ohio, and a financial statement of the Surety.

f.
The Bid Guaranty, as applicable, shall be in the name of or payable to the order of the Owner.

g.
The name, address, and telephone and fax numbers of the Surety and the Surety's Agent should be typed or printed on each bond.

I. METHOD OF AWARD

1.
All bids shall remain open for acceptance for sixty (60) days following the day of the bid opening, but the Owner may, in its sole discretion, release any bid and return the Bid Guaranty prior to that date.  The Bid Guaranty shall be subject to forfeiture, as provided in the Ohio Revised Code, if a bid is withdrawn during the period when bids are being held.

2.
The Owner reserves the right to reject any, part of any or all bids and to waive any informalities and irregularities.  The Bidder expressly acknowledges this right of the Owner to reject any or all bids or to reject any incomplete or irregular bid.  The Owner will award a single contract for each of the bid packages listed above or one or more combined contracts for combinations of the Bid Packages, unless it determines to reject one or more bid packages.  Bidders must furnish all information requested on or accompanying the Bid Form.  Failure to do so may result in disqualification of the bid.

3.
Determination of the Bidder Submitting the Lowest and Best Bid.  Subject to the right of the Owner to reject any or all bids, the Owner will award the Contract for the Work to the Bidder submitting the lowest and best bid, taking into consideration accepted alternates.  In evaluating bids, the Owner may consider the qualifications of the Bidders, whether or not the bids comply with the prescribed requirements, and alternates and unit prices, if requested, on the Bid Form.  The Owner may also consider the qualifications and experience of subcontractors and suppliers.  The Owner may conduct such investigations as are deemed necessary to establish the qualifications and financial ability of the Bidder and its subcontractors and suppliers.  The factors the Owner may consider in determining which Bidder submitted the lowest and best bid or which Bidders submitted the lowest and best bids include the factors set forth below.  The Owner, in its discretion, may consider and give such weight to these criteria as it deems appropriate.

a.
The Bidder's work history.  The Bidder should have a record of consistent customer satisfaction and of consistent completion of projects, including projects that are comparable to or larger and more complex than the Owner's Project, on time and in accordance with the applicable Contract Documents, and the Bidder’s claims history.  If the Bidder's management operates or has operated another construction company, the Owner may consider the work history of that company in determining whether the Bidder submitted the lowest and best bid.


The Owner may consider the Bidder's prior experience on other projects with the Owner and Design Professional, including the Bidder's demonstrated ability to complete its work on these projects in accordance with the Contract Documents and on time, and will also consider its ability to work with the Owner and Design Professional as a willing, cooperative, and successful team member.


The Bidder authorizes the Owner and its representatives to contact the owners and design professionals (and construction managers, if applicable) on projects on which the Bidder has worked and authorizes and requests such owners and design professionals (and construction managers) to provide the Owner with a candid evaluation of the Bidder's performance.  By submitting its bid, the Bidder agrees that if it or any person, directly or indirectly, on its behalf or for its benefit brings an action against any of such owners or design professionals (or construction managers) or the employees of any of them as a result of or related to such candid evaluation, the Bidder will indemnify and hold such owners, design professionals (and construction managers) and the employees of any of them from any claims whether or not proven that are part of or are related to such action and from all legal fees and expenses incurred by any of them arising out of or related to such legal action.  This obligation is expressly intended for the benefit of such owners, design professionals (and construction managers), and the employees of each of them.

b.
The Bidder's financial ability to complete the Contract successfully and on time without resort to its Surety.

c.
The Bidder's prior experience with similar work on comparable or more complex projects.

d.
The Bidder's prior history for the successful and timely completion of projects, including the Bidder’s history of filing and having claims filed against it.

e.
The Bidder's equipment and facilities.

f.
The adequacy, in numbers and experience, of the Bidder's work force to complete the Contract successfully and on time.

g.
The Bidder's compliance with federal, state, and local laws, rules, and regulations, including but not limited to the Occupational Safety and Health Act, the Ohio Prevailing Wage laws, and Ohio ethics laws.

h.
The foregoing information with respect to each of the Subcontractors and Suppliers that the Bidder intends to use on the Project.

i.
The Bidder's participation in a drug-free workplace program acceptable to the Owner, and the Bidder's record for both resolved and unresolved findings of the Auditor of State for recovery as defined in Section 9.24 of the Ohio Revised Code.
j.
The Owner's prior experience with the Bidder's surety.

k.
The Bidder’s interest in the Project as evidenced by its attendance at any pre-bid meetings or conferences for bidders.

l.
Depending upon the type of the work, other essential factors, as the Owner may determine and as are included in the Specifications.

4.
The bidder will complete and submit to the Owner as part of the bid a completed Contractor’s Qualification Statement (using the form included in the Project Manual), and thereafter will provide the Owner with such additional information as the Owner may request regarding the Bidder's qualifications.  
5.
The failure to submit requested information may result in the determination that the Bidder is not the lowest and best bidder.

6.
By submitting its bid, the Bidder agrees that the Owner's determination of which bidder is the lowest and best bidder shall be final and conclusive, and that if the Bidder or any person on its behalf challenges such determination in any legal proceeding, the Bidder will indemnify and hold the Owner and its employees and agents harmless from any claims included or related to such legal proceeding, whether or not proven, and from legal fees and expenses incurred by the Owner, its employees, or agents that arise out of or are related to such challenge.

7.
Contractor’s Qualification Statement. The Bidder will complete and submit to the Owner as part of the bid (using the form included in the Project Manual), The Contractor’s Qualification Statement including the list of all proposed Subcontractors and Suppliers.

After approval by the Owner and Design Professional of the list of proposed Subcontractors, Suppliers, and manufactures submitted by the Bidder, the list shall not be changed unless written approval of the change is authorized by the Owner and Design Professional.
8.
City of Massillon Business and Professional Questionnaire. The Bidder will complete and submit to the Owner as part of the bid (using the form included in the Project Manual), City of Massillon Business and Professional Questionnaire a copy of which will be provided to the Income Tax department by the City Engineer’s office.
9.
Affidavit as to Personal Property Taxes.  Each successful Bidder shall submit as part of the bid, an affidavit in the form required by Section 5719.042, Ohio Revised Code, regarding the status of the Bidder's personal property taxes.  A copy of the affidavit form is included with the Contract Documents.

10.
Declaration of Material Assistance.  Each Bidder shall complete the Declaration of Material Assistance/Nonassistance to a Terrorist Organization form (“Declaration Form”) issued by the Ohio Department of Public Safety, Division of Homeland Security.  A copy of the Declaration Form is included with the Contract Documents.
11. OPWC proposal notes- Certificate of Compliance and Bidder Certification.

12.
No Bidder may withdraw its bid within sixty (60) days after the date bids are opened.  The Owner reserves the right to waive any formalities or irregularities or to reject any or all bids.

13. The Owner reserves the right to disqualify bids, before or after opening, upon evidence of collusion with intent to defraud or other illegal practices on the part of the Bidder.

14. Award of Contract.  The award of the Contract, when required, will only be made pursuant to a duly adopted resolution of the Owner.

J. EXECUTION OF CONTRACT

1.
Within the time designated by the Design Professional after award of the Contract, the successful Bidder shall execute and deliver to the Design Professional the required number of copies of the Owner-Contractor Agreement, in the form included in the Contract Documents, and all accompanying documents requested, including, but not limited to, a Contract Bond (if applicable), insurance certificates, and a valid Workers' Compensation Certificate.  The successful Bidder shall have no property interest or rights under the Owner-Contractor Agreement until the Agreement is executed by the Owner.

K. SUBSTITUTIONS/NON-SPECIFIED PRODUCTS
1.
Certain brands of material or apparatus are specified.  Each bid will be based on these brands, which may be referred to in the Contract Documents as Standards.  The use of another brand (referred to as a substitution or proposed equal in the Contract Documents, when a bidder or the contractor seeks to have a different brand of material or apparatus than that specified approved by the Owner for use in the Project) may be requested as provided herein.  Substitutions, however, will not be considered in determining the lowest and best bid.

2.
The products specified in the Contract Documents establish a standard of required function, dimension, appearance, and quality.

3.
Bidders wishing to obtain approval to bid non-specified products shall submit written requests to the Design Professional a minimum of ten (10) working days before the bid date and hour.  To facilitate the submission of requests, a Substitution Form is included in the Bid Documents.  The Bidder shall include the name of the material or equipment for which it is to be substituted and a complete description of the proposed substitution, including the name of the proposed manufacturer and/or product and a complete description of the proposed product including manufacturer’s name and model number or system proposed, drawings, product literature, performance and test data, color selections or limitations, and any other information necessary for evaluation.  Include a statement including any changes in other materials, equipment, or other work that would be required if the proposed product is incorporated in the materials, equipment, or other work that would be required if the proposed product is incorporated in the work.  The burden of proof of the merit of the proposed product is on the proposer.  The Design Professional’s decision on approval of a proposed product will be final.  


The following will be cause for rejection of a proposed substitution:

a.
Requests submitted by subcontractors, material suppliers, and individuals other than Bidders;

b.
Requests submitted without adequate documentation;

c.
Requests received after the specified cut-off date.

4.
When the Design Professional approves a product submission before receipt of bids, the approval will be included in an Addendum, and Bidders may include the pricing of this product in their bid.  Bidders shall not rely on approvals made in any other manner.

5.
In proposing a non-specified product or a substitution, the Bidder represents and warrants that each proposed product will not result in any changes to the Project, including changes to the Work of other contractors, or any decrease in the performance of any equipment or systems to be installed in the Project and agrees to pay any additional costs incurred by the Owner and the Owner’s consultants as a result of a non-specified or substitute product that is accepted.

6.
Following the award of the Contract, there shall be no substitutions for specified products, except pursuant to a Change Order.  The Owner in its sole discretion may decline to consider a substitution for a Change Order.

L. ALTERNATES
1.
The Owner may request bids on alternates.  If the Owner requests bids on alternates, the Bidder should include the cost of the alternates requested on its Bid Form.

2.
At the time of awarding the contract, the Owner will select or reject alternates as it determines is in its best interest.  A Bidder's failure to include on its Bid Form the cost of an alternate selected by the Owner and applicable to the Bidder's work shall render the bid non-responsive and be grounds for the rejection of the bid.  Otherwise, the failure to include the cost of an alternate will not be deemed material.

3.
The Bidder acknowledges that although there is an estimate for the cost of the Project, the market conditions may and frequently do result in the estimate being different from the sum of the bids received, either higher or lower.  The Bidder understands that the Owner may include alternates, which may include deduct alternates as well as add alternates, to give it flexibility to build the Project with the funds available.  The Bidder further understands and acknowledges that use of add and deduct alternates is a long held customary practice in the construction industry in the State of Ohio.  The Bidder also acknowledges that the Owner will not make a decision about the alternates on which to base the award of contracts until the bids are received, and the Owner can compare its available funds with the base bids and the cost or savings from selecting different alternates.  The Bidder understands that the award to the Bidder submitting the lowest and best bid will be based on the lowest base bid plus selected alternates, and may result in an award to a Bidder other than the Bidder that submitted the lowest base bid.

4.
If, during the progress of the Work, the Owner desires to reinstate any alternate not included in the Contract, the Owner reserves the right to reinstate the alternate at the price bid by the Contractor provided that such action is taken in sufficient time so as not to delay the progress of the work or cause the Contractor additional expense.

M. UNIT PRICES

1.
Where unit prices are requested in the Bid Form for a Prime Contract on which the Bidder submits a bid, the Bidder should quote a unit price.  Unless otherwise expressly provided in the Bid Documents, such unit prices shall include all labor, materials, and services necessary for the timely and proper installation of the item for which the unit prices are requested.  The unit prices quoted in the bid shall be the basis for any Change Orders entered into under the Owner-Contractor Agreement, unless the Design Professional determines that the use of such unit prices will cause substantial inequity to either the Contractor or the Owner.

N. ADDENDA

1.
The Owner reserves the right to issue Addenda changing, altering, or supplementing the Contract Documents prior to the time set for receiving bids.  The Design Professional will issue the Addenda to clarify bidders' questions and/or to change, alter, or supplement the Contract Documents.

2.
Any explanation, interpretation, correction, or modification of the Contract Documents will be issued in writing in the form of an Addendum, which shall be the only means considered binding; explanations, interpretations, etc., made by any other means shall NOT be legally binding.  All Addenda shall become a part of the Contract Documents.

3.
Bidders shall submit written questions to the Design Professional in sufficient time in advance of the bid opening to allow sufficient time for the Design Professional to respond.  All Addenda will be issued, except as hereafter provided, and mailed or otherwise furnished to persons who have obtained Contract Documents for the Project, at least seventy-two (72) hours prior to the published time for the opening of bids, excluding Saturdays, Sundays, and legal holidays.  If any Addendum is issued within such seventy-two (72) hour period, then the time for opening of bids shall be extended one (1) week with no further advertising of bids required.

4.
Copies of each Addendum will be sent only to the Bidders to whom Contract Documents have been issued and to Eblueprint where copies of the Contract Documents are maintained.  Receipt of Addenda shall be indicated by Bidders in the space provided on the Bid Form.  Bidders are responsible for acquiring issued Addenda in time to incorporate them into their bid.  Bidders should contact the Design Professional prior to the bid opening to verify the number of Addenda issued.

5.
Each Bidder shall carefully read and review the Contract Documents and immediately bring to the attention of the Design Professional any error, omission, inconsistency, or ambiguity therein.

6.
If a Bidder fails to indicate receipt of all Addenda through the last Addendum issued by the Design Professional on its Bid Form, the bid of such Bidder will be deemed to be responsive only if:

a.
The bid received clearly indicates that the Bidder received the Addendum, such as where the Addendum added another item to be bid upon and the Bidder submitted a bid on that item; or

b.
The Addendum involves only a matter of form or is one which has either no effect or has merely a trivial or negligible effect on price, quantity, quality, or delivery of the item bid upon.

O. INTERPRETATION
1.
If a Bidder contemplating submitting a bid for the proposed Project is in doubt as to the true meaning of any part of the Contract Documents, it may submit a written request for an interpretation thereof to the Design Professional’s representative.  Any interpretation of the proposed documents will be made by Addendum only, duly signed by the Design Professional, and a copy of such Addendum will be mailed or delivered to each Bidder receiving a set of Contract Documents and Eblueprint where the Contract Documents are maintained.  The Owner will not be responsible for any other explanation or interpretation of the proposed documents.

2.
In interpreting the Contract Documents, words describing materials that have a well-known technical or trade meaning, unless otherwise specifically defined in the Contract Documents, shall be construed in accordance with the well-known meaning recognized by the trade.

3.
Bidders are responsible for notifying the Design Professional in a timely manner of any ambiguities, inconsistencies, errors, or omissions in the Contract Documents.  The Bidder shall not, at any time after the execution of the Contract, be compensated for a claim alleging insufficient data, incomplete Contract Documents, or incorrectly assumed conditions regarding the nature or character of the Work, if no request was made by the Bidder prior to the bid opening.
P. STATE SALES AND USE TAXES

1.
The Owner is a political subdivision of the State of Ohio and is exempt from taxation under the Ohio Sales Tax and Use Tax Laws.  Building materials that the successful Bidder purchases for incorporation into the Project will be exempt from state sales and use taxes if the successful Bidder provides a properly completed Ohio Department of Taxation Construction Contract Exemption Certificate to the vendors or suppliers when the materials are acquired.  The Owner will execute properly completed certificates on request.  

Q. DATE FOR SUBSTANTIAL COMPLETION/LIQUIDATED DAMAGES
1.
Date for Substantial Completion.  Each successful Bidder shall have its Work on the Project Substantially Complete (as Substantial Completion is defined in the Contract Documents) by the following date or within the Contract Time, as applicable to the Bidder’s scope of work:

	Contract
	Date for Substantial Completion 

	
	November 15, 2013


The Contract Time shall run from the date of the Notice to Proceed or if there is no Notice to Proceed from the Effective Date of the Owner- Contractor Agreement.  The Date for Substantial Completion Date and the Contract Time may be extended only by Change Order, by other Modification, or by a Claim that is Finally Resolved.  By submitting its Bid, each Bidder agrees that the period for performing its Work is reasonable.
2.
Liquidated Damages.  If the successful Bidder does not have its Work Substantially Complete by its Date for Substantial Completion and/or Finally Complete within forty-five (45) days of achieving Substantial Completion, whichever may be applicable, the successful Bidder shall pay the Owner and the Owner may set off from amounts otherwise due the successful Bidder Liquidated Damages.  The daily amounts of Liquidated Damages are set forth in the tables included in the Owner-Contractor Agreement.  The total amounts of Liquidated Damages will be calculated based on the total number of calendar days beyond the Date for Substantial Completion that the Bidder’s Work is not Substantially Complete and/or to the extent that its Work is not Finally Complete more than forty-five (45) days after the Substantial Completion of its Work, i.e., number of late days times the per diem rate(s) for Liquidated Damages in the tables.  In addition to such Liquidated Damages, the Bidder shall indemnify, defend, and hold the Owner and its employees and agents harmless from any and all claims, whether or not such claims are proven, and from all costs and expenses incurred as a result of such claims, including but not limited to attorneys’ and consultants’ fees and expenses, that arise out of or are related to the Bidder’s failure to Substantially Complete its Work by its Date for Substantial Completion.  The Bidder’s obligations under this Section are joint and several.

3.
The Bidder acknowledges and agrees, by submitting its bid for the Work and entering into a Contract with the Owner, that such amounts of Liquidated Damages represent a reasonable estimate of the actual damages for loss of or interference with the intended use of the Project that the Owner would incur if the Bidder’s Work is not Substantially Complete by its Date for Substantial Completion and/or not Finally Complete by forty-five (45) days of the Date of Substantial Completion.  The Bidder further acknowledges, agrees and understands that it may seek an extension of the Contract Time (and its Date for Substantial Completion) to avoid or reduce Liquidated Damages by properly following the Claim procedures in the Contract Documents.  

R. OWNER'S RIGHT TO WAIVE DEFECTS AND IRREGULARITIES
1.
The Owner reserves the right to waive any and all irregularities provided that the defects and irregularities do not affect the amount of the bid in any material respect or otherwise give the Bidder a competitive advantage.

S. MODIFICATION/WITHDRAWAL OF BIDS

1.
Modification.  A Bidder may modify its bid by written communication to the Owner addressed to the Owner’s Representative at any time prior to the scheduled closing time for receipt of bids, provided such written communication is received by Owner’s Representative prior to the bid deadline.  The written communication shall not reveal the bid price, but should provide the addition or subtraction or other modification so that the final prices or terms will not be known until the sealed bid is opened.  If the Bidder's written instructions with the change in bid reveal the bid amount in any way prior to the bid opening, the bid may be rejected as non-responsive.

2.
Withdrawal Prior to Bid Deadline.  A Bidder may withdraw its bid at any time for any reason prior to the bid deadline for the opening of bids established in the Legal Notice.  The request to withdraw shall be made in writing to and received by the Owner’s Representative prior to the time of the bid opening.

3.
Withdrawal after Bid Deadline.  

a.
All bids shall remain valid and open for acceptance for a period of at least 60 days after the bid opening; provided, however, that a Bidder may withdraw its bid from consideration after the bid deadline when all of the following apply:

(1)
the price bid was substantially lower than the other bids;

(2)
the reason for the bid being substantially lower was a clerical mistake, rather than a mistake in judgment, and was due to an unintentional and substantial error in arithmetic or an unintentional omission of a substantial quantity of work, labor, or material;

(3)
the bid was submitted in good faith; and

(4)
the Bidder provides written notice to the Owner, to the attention of the Owner’s Representative, within two (2) business days after the bid opening for which the right to withdraw is claimed.

b.
No bid may be withdrawn under this provision if the result would be the awarding of the contract on another bid for the bid package from which the Bidder is withdrawing its bid to the same Bidder.

c.
If a bid is withdrawn under this provision, the Owner may award the Contract to another Bidder determined by the Owner to be the lowest and best bidder or the Owner may reject all bids and advertise for other bids.  In the event the Owner advertises for other bids, the withdrawing Bidder shall pay the costs incurred in connection with the rebidding by the Owner, including the cost of printing new Contract Documents, required advertising, and printing and mailing notices to prospective bidders, if the Owner finds that such costs would not have been incurred but for such withdrawal.

T. COMPLIANCE WITH APPLICABLE LAWS

i. By submitting a bid for Work on the Project, the Bidder acknowledges that it is in compliance with applicable federal, state, and local laws and regulations, including, but not limited to, the following:
1. Equal Employment Opportunity/Nondiscrimination.  The Bidder agrees that if it is awarded a contract that in the hiring of employees for performance of work under the contract or any subcontract, neither it nor any subcontractor, or any person acting on its behalf or its subcontractor’s behalf, by reason of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color, shall discriminate against any citizen of the state in the employment of labor or workers who are qualified and available to perform work to which the employment relates.  The Bidder further agrees that neither it nor any subcontractor or any person on its behalf or on behalf of any subcontractor, in any manner, shall discriminate against or intimidate any employees hired for the performance of the work under the contract on account of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color.   

2. Ethics Laws.  The Bidder represents that it is familiar with all applicable ethics law requirements, including without limitation Sections 102.04 and 3517.13 of the Ohio Revised Code, and certifies that it is in compliance with such requirements. 
3. EQUAL EMPLOYMENT OPPORTUNITY OFFICE, 151 Lincoln Way East, Municipal Government Annex, City Administration Building, Massillon, OH 44646, (330) 830-1716, c/o /EEO
U. FINDINGS FOR RECOVERY

1.
By submitting its bid, each Bidder certifies for reliance of the Owner that it has no unresolved finding for recovery against it issued by the Auditor of the State of Ohio on or after January 1, 2001, except as permitted by Section 9.24 (F) of the Ohio Revised Code.

V. PREVAILING WAGES

i. For “Construction” projects as defined in Section 4115.03 of the Ohio Revised Code, the successful Bidder and all of its subcontractors, regardless of tier, will strictly comply with its obligation to pay a rate of wages on the Project not less than the rate of wages fixed for this Project under Section 4115.04 of the Ohio Revised Code. Additionally, for such “Construction Projects,” the successful Bidder will comply with all other provisions of Chapter 4115 of the Ohio Revised Code. Refer to the Prevailing Wage rates at the end of the specification book.
W. OHIO PUBLIC WORKS COMMISSION FUNDING

i. For projects funded in whole or in part by the Ohio Public Works Commission, the State of Ohio Equal Employment Opportunity Requirements and Bid Conditions for OPWC-Assisted Construction Projects shall apply and Bidders must conform to its requirements, including but not limited to furnishing the required certifications with Bidder's bid.  These requirements are included in the bid documents.

X. WATER POLLUTION CONTROL LOAN FUND (WPCLF) and WATER SUPPLY REVOLVING LOAN ACCOUNT (WSRLA) FUNDING

i. For projects funded in whole or in part by the EPA, the State of Ohio Equal Employment Opportunity Requirements and Bid Conditions for WPCLF AND WSRLA Construction Projects shall apply and Bidders must conform to its requirements, including but not limited to furnishing the required certifications with Bidder's bid.  These requirements are included in the bid documents.

Y. 2010 LPA TEMPLATE REQUIREMENTS

1.
For projects funded in whole or in part by the State of Ohio, the ODOT 2010 LPA Template (ODOT Spec Book and LPA Spec Book) has been incorporated, the bidder agrees to all of the provisions and Bid Conditions for LPA Construction Projects shall apply. Bidders must conform to its requirements, including but not limited to furnishing the required certifications with Bidder's bid.  These requirements are included in the bid documents. 
END OF INSTRUCTIONS TO BIDDERS
BID FORM

BID FORM

1.01
BID SUBMITTED BY:

(Contractor)

Date bid submitted:  






1.02
DELIVER TO:
City of Massillon, Ohio
City Administration Building
151 Lincoln Way East
Attention:  James Johnson, Director of Public Safety and Service
1.03
Having carefully reviewed the Instructions to Bidders, Drawings, Specifications and other Contract Documents for the Project entitled 2013 Levee Infrastructure Improvement Project   [Insert Name of Project]

 Including having also received, read, and taken into account the following Addenda:

Addendum No. 


Dated 

and likewise having inspected the site and the conditions affecting and governing the Project and confirmed the location of the site utilities and all existing structures, the undersigned hereby proposes to furnish all materials and to perform all labor, as specified and described in the said Specifications and/or as shown on the said Drawings for all Work necessary to complete the Project on a timely basis and in accordance with the Contract Documents regardless of whether expressly provided for in such Specifications and Drawings.

1.04
Before completing the Bid Form, the undersigned represents that it has carefully reviewed the Notice to Bidders, Instructions to Bidders, this Bid Form, Form of Bid Guaranty and Contract Bond, Contractor’s Affidavit (O.R.C. 5719.042), Owner-Contractor Agreement, General Conditions of the Contract (EJCDC C-700, 2002) (as modified), Drawings, Project Specifications, and other Contract Documents.  Failure to comply with provisions of the Contract Documents may be cause for disqualification of the bid.

1.05
BONDS AND CONTRACT:  If the undersigned is notified of bid acceptance, it agrees to furnish required bonds as indicated in the Instructions to Bidders.

1.06
COMPLETION OF WORK:  In submitting a bid, the undersigned agrees to execute the Owner-Contractor Agreement in the form included in the Contract Documents and to substantially complete its Work as required by the Contract Documents.

NOTE A:
The wording of the Bid Form shall be used throughout, without change, alteration, or addition.  Any change may cause it to be rejected.

NOTE B:
Bidder is cautioned to bid only on the Brands or Standards specified.

2.01
BID:

Include the cost of all labor and material for the contract listed below.  Bidder is to fill in all blanks related to the Bid Package for which a bid is being submitted.  If no bid is submitted for an item, leave the item blank or insert "NO BID" in the blank.  For alternate items, indicate whether the amount stated is in addition to or a deletion from the base bid amount (if there is no indication whether the amount for an alternate is an addition or a deletion, the amount shall be a deduction).  If there is difference between the total bid amount and the total of the individual amounts for labor and materials stated under a bid package, the total of the individual amounts shall be the amount deemed to be inserted in the blank for the total labor and materials for each bid package.
BID PACKAGE 1:                                                                           – BASE BID (from Unit Price Specification Form)
ALL LABOR AND MATERIALS for the sum of $







(Bid amount stated in words)

This amount includes the following for labor and materials:
Labor:  $











Materials:  $



Alternates for Bid Package 1:

Alternate                                



 

Add the following amount to the Base Bid:  $





This amount includes the following 

for labor and materials:  



Labor:  $










Materials:  $




COMBINED BID  This combined bid includes Bid Packages:  ________________

ALL LABOR AND MATERIALS for the sum of $







(Bid amount stated in words)

This amount includes the following for labor and materials:
Labor:  $











Materials:  $



3.01
INSTRUCTIONS FOR SIGNING

A.
The person signing for a sole proprietorship must be the sole proprietor or his authorized representative.  The name of the sole proprietor must be shown below.

B.
The person signing for a partnership must be a partner or his authorized representative.

C.
The person signing for a corporation must be the president, vice president or other authorized representative; or he must show authority, by affidavit, to bind the corporation.

D.
The person signing for some other legal entity must show his authority, by affidavit, to bind the legal entity.

4.01
BIDDER CERTIFICATIONS.  The Bidder hereby acknowledges that the following representations in this bid are material and not mere recitals:

1. The Bidder acknowledges that this is a public project involving public funds, and that the Owner expects and requires that each successful Bidder adhere to the highest ethical and performance standards.  The Bidder by submitting its bid pledges and agrees that (a) it will act at all times with absolute integrity and truthfulness in its dealings with the Owner and the Design Professional, (b) it will use its best efforts to cooperate with the Owner and the Design Professional and all other Contractors on the Project and at all times will act with professionalism and dignity in its dealings with the Owner, Design Professional and other Contractors, (c) it will assign only competent supervisors and workers to the Project, each of whom is fully qualified to perform the tasks that are assigned to him/her, and (d) it has read, understands and will comply with the terms of the Contract Documents.  

2. [image: image8.wmf]The Bidder represents that it has had a competent person carefully and diligently review each part of the Contract Documents, including the Divisions of the Specifications and parts of the Drawings that are not directly applicable to the Work on which the Bidder is submitting its bid.  By submitting its bid, each Bidder represents and agrees, based upon its careful and diligent review of the Contract Documents, that it is not aware of any conflicts, inconsistencies, errors or omissions in the Contract Documents for which it has not notified the Design Professional in writing at least seven (7) days prior to the bid opening.  If there are any such conflicts, inconsistencies, errors or omissions in the Contract Documents, the Bidder (i) will provide the labor, equipment or materials of the better quality or greater quantity of Work; and/or (ii) will comply with the more stringent requirements.  The Bidder will not be entitled to any additional compensation for any conflicts, inconsistencies, errors or omissions that would have been discovered by such careful and diligent review, unless it has given such prior written notice to Design Professional.

3. The Bidder represents that it has had a competent person carefully and diligently inspect and examine the entire site for the Project and the surrounding area, including all parts of the site applicable to the Work for which it is submitting its bid, including the location, condition and layout of the site and the location of utilities, and carefully correlate the results of the inspection with the requirements of the Contract Documents.  The Bidder agrees that its bid shall include all costs attributable to site and surrounding area conditions that would have been discovered by such careful and diligent inspection and examination of the site and the surrounding area, and the Bidder shall not be entitled to any Change Order, additional compensation, or additional time on account of conditions that could not have been discovered by such an investigation.

4. The Bidder represents, understands and agrees that a) the Claim procedures in the Modified General Conditions are material terms of the Contract Documents, b) if it has a Claim, it will have its personnel provide complete and accurate information to complete and submit the Statement of Claim form on a timely basis, c) the proper completion and timely submission of a Statement of Claim form is a condition precedent to any change in the Contract Sum or the Contract Time(s), and d) the proper and timely submission of the Statement of Claim form provides the Owner and the Design Professional with necessary information so that the Owner may investigate the Claim and mitigate its damages.

5. The Bidder represents that the bid contains the name of every person interested therein and is based upon the Standards specified by the Contract Documents.

6. The Bidder and each person signing on behalf of the Bidder certifies, and in the case of a bid by joint venture, each member thereof certifies as to such member's entity, under penalty of perjury, that to the best of the undersigned's knowledge and belief: (a) the Base Bid, any Unit Prices and any Alternate bid in the bid have been arrived at independently without collusion, consultation, communication or agreement, or for the purpose of restricting competition as to any matter relating to such Base Bid, Unit Prices or Alternate bid with any other Bidder; (b) unless otherwise required by law, the Base Bid, any Unit Prices and any Alternate bid in the bid have not been knowingly disclosed by the Bidder and will not knowingly be disclosed by the Bidder prior to the bid opening, directly or indirectly, to any other Bidder who would have any interest in the Base Bid, Unit Prices or Alternate bid; (c) no attempt has been made or will be made by the Bidder to induce any other Person to submit or not to submit a bid for the purpose of restricting competition; and (d) the statements made in this Bid Form are true and correct.

7. The Bidder will execute the form of Owner/Contractor Agreement in the form included with the Contract Documents, if a Contract is awarded on the basis of this bid, and if the Bidder does not execute the Contract Form for any reason, other than as authorized by law, the Bidder and the Bidder's Surety are liable to the Owner.

8. The Bidder certifies that the upon the award of a Contract, the Contractor will ensure that all of the Contractor's employees, while working on the Project site, will not purchase, transfer, use or possess illegal drugs or alcohol or abuse prescription drugs in any way.

9. The Bidder agrees to furnish any information requested by the Design Professional or the Owner's authorized representative to evaluate that the Bidder is the best bidder and that the bid is responsive to the specifications.

10. The Bidder certifies that it has no unresolved findings for recovery issued by the Auditor of State.

11. The Bidder certifies that it is aware of and in compliance with the requirements of Ohio Revised Code Section 3517.13 regarding campaign contributions.

LEGAL NAME OF BIDDER:  











BIDDER IS (check one):
  __ sole proprietor   __ partnership   __ corporation   __ other legal entity

NAME & TITLE OF PERSON LEGALLY AUTHORIZED TO BIND BIDDER TO A CONTRACT:


Name







Title

DATE SIGNED: 



SIGNATURE:  












ADDRESS:      








 




TELEPHONE:  













FAX:                 












FEDERAL TAX I.D. # 






When the Bidder is a partnership or a joint venture, state name and address of each partner in the partnership or participant in the joint venture below:

_____________________________________


________________________________

_____________________________________


________________________________

Name









________________________________









Address

_____________________________________


________________________________

_____________________________________


________________________________

Name









________________________________









Address

_____________________________________


________________________________

_____________________________________


________________________________

Name









________________________________









Address

_____________________________________


________________________________

_____________________________________


________________________________

Name









________________________________









Address

_____________________________________


________________________________

_____________________________________


________________________________

Name









________________________________









Address

END OF SECTION

BID GUARANTY AND 

CONTRACT BOND
(O.R.C. § 153.571)


KNOW ALL PERSONS BY THESE PRESENTS, that we, the undersigned 








 ("Contractor") as principal and 








 as surety are hereby held and firmly bound unto the City of Massillon, Ohio, as obligee in the penal sum of the dollar amount of the bid submitted by the principal to the obligee on 


, 20__, to undertake the construction of 








 [insert type of work] related to the 2013 Levee Infrastructure Improvement Project    ("Project").  The penal sum referred to herein shall be the dollar amount of the principal's bid to the obligee, incorporating any additive or deductive Alternates made by the principal on the date referred to above to the obligee, which are accepted by the obligee.  In no case shall the penal sum exceed the amount of 





 Dollars ($

).  (If the foregoing blank is not filled in, the penal sum will be the full amount of the principal's bid, including add Alternates. Alternatively, if the blank is filled in the amount stated must not be less than the full amount of the bid including add Alternates, in dollars and cents.  A percentage is not acceptable.)  For the payment of the penal sum well and truly to be made, we hereby jointly and severally bind ourselves, our heirs, executors, administrators, successors, and assigns.


Signed this _____ day of ________________, 20__.  

THE CONDITION OF THE ABOVE OBLIGATION IS SUCH that whereas the above named principal has submitted a bid for work on the Project.


Now, therefore, if the obligee accepts the bid of the principal and the principal fails to enter into a proper contract in accordance with the bid, plans, details, specifications, and bills of material; and in the event the principal pays to the obligee the difference not to exceed ten percent (10%) of the penalty hereof between the amount specified in the bid and such larger amount for which the obligee may in good faith contract with the next lowest bidder to perform the work covered by the bid; or in the event the obligee does not award the contract to the next lowest bidder and resubmits the project for bidding, the principal pays to the obligee the difference not-to-exceed ten percent (10%) of the penalty hereof between the amount specified in the bid, or the costs, in connection with the resubmission, of printing new contract documents, required advertising, and printing and mailing notices to prospective bidders, whichever is less, then this obligation shall be null and void, otherwise to remain in full force and effect; if the obligee accepts the bid of the principal and the principal within ten (10) days after the awarding of the contract enters into a proper contract in accordance with the bid, plans, details, specifications, and bills of material, which said contract is made a part of this bond the same as though set forth herein.


Now also, if the said principal shall well and faithfully do and perform the things agreed by said principal to be done and performed according to the terms of said contract; and shall pay all lawful claims of subcontractors, materialmen, and laborers, for labor performed and materials furnished in the carrying forward, performing, or completing of said contract; we agreeing and assenting that this undertaking shall be for the benefit of any materialman or laborer having a just claim, as well as for the obligee herein; then this obligation shall be void; otherwise the same shall remain in full force and effect; and surety shall indemnify the obligee against all damage suffered by failure of the principal to perform the contract according to its provisions and in accordance with the plans, details, specifications, and bills of material therefor and to pay all lawful claims of subcontractors, materialmen, and laborers for labor performed or material furnished in carrying forward, performing, or completing the contract and surety further agrees and assents that this undertaking is for the benefit of any subcontractor, materialman, or laborer having a just claim, as well as for the obligee; it being expressly understood and agreed that the liability of the surety for any and all claims hereunder shall in no event exceed the penal amount of this obligation as herein stated.


The said surety hereby stipulates and agrees that no modifications, omissions, or additions in or to the terms of the said contract or in or to the plans or specifications therefore shall in any wise affect the obligations of said surety on its bond, and does hereby waive notice of any such modifications, omissions or additions to the terms of the contract or to the work or to the specifications.  


Signed and sealed this                day of                                            , 20__.


PRINCIPAL





By: 














Printed Name & Title:








SURETY






By: 














Printed Name & Title:












Surety's Address: 












Surety's Telephone Number:











Surety's Fax Number:














SURETY'S AGENT






Surety's Agent’s Address: 











Surety's Agent’s Telephone Number:

             







Surety's Agent’s Fax Number:


             

CONTRACT BOND
(O.R.C. § 153.57)


KNOW ALL PERSONS BY THESE PRESENTS, that we, the undersigned ("Contractor"), as principal, and 


, as surety, are hereby held 
and firmly bound unto the City of Massillon, Ohio (“Owner”) as obligee, in the penal sum of 



 Dollars ($

), for the payment of which well and truly to be made, we hereby jointly and severally bind ourselves, our heirs, executors, administrators, successors, and assigns.


THE CONDITION OF THE ABOVE OBLIGATION IS SUCH that whereas, the above-named principal did on the 

  day of 
, 20__, enter into a contract with the Owner for 

 related to 2013 Levee Infrastructure Improvement Project    (“Project”), which said contract is made a part of this bond the same as though set forth herein:

Now, if the said Contractor shall well and faithfully do and perform the things agreed by the Contractor to be done and performed according to the terms of said contract; and shall pay all lawful claims of subcontractors, materialmen, and laborers, for labor performed and materials furnished in the carrying forward, performing, or completing of said contract; we agreeing and assenting that this undertaking shall be for the benefit of any materialman or laborer having a just claim, as well as for the obligee herein; then this obligation shall be void; otherwise the same shall remain in full force and effect; it being expressly understood and agreed that the liability of the surety for any and all claims hereunder shall in no event exceed the penal amount of this obligation as herein stated.


The said surety hereby stipulates and agrees that no modifications, omissions, or additions in or to the terms of the said contract or in or to the plans or specifications therefore shall in any wise affect the obligations of said surety on its bond, and does hereby waive notice of any such modifications, omissions or additions to the terms of the contract or to the work or to the specifications.

Signed and sealed this 


 day of 


, 20__.

(PRINCIPAL) 
(SURETY) 

By: 





By: 







Printed Name & Title:  



Printed Name & Title:  










Surety's Address:  










Surety's Telephone Number:  


 






Surety's Fax Number:  










NAME OF SURETY'S AGENT






Surety's Agent’s Address: 










Surety's Agent’s Telephone Number:  








Surety's Agent’s Fax Number:  
                              

CONTRACTOR’S QUALIFICATION STATEMENT
*This form must be submitted with each bid in order for the bid to be deemed responsive.  If additional space is needed please attach applicable sheets.

SUBMITTED TO:  
City of Massillon, Ohio



City Administration Building



Massillon, Ohio 
 44646


SUBMITTED BY: ___________________________________
NAME:  __________________________________________
ADDRESS:________________________________________
PRINCIPAL OFFICE:________________________________
[  ] Corporation

[  ] Partnership

[  ] Individual
[  ] Joint Venture
[  ] Other
NAME OF PROJECT: __________________________________
1.
ORGANIZATION

1.1 How many years has your organization been in business as a Contractor? _________
1.2 How many years has your organization been in business under its present business name? ________

1.2.1
Has ownership of this company changed in the past five years? Yes
 No



If yes, list prior owners______________________________________________________


1.2.2
Under what other or former names has your organization operated? ____________________
1.3
If your organization is a corporation, answer the following:

1.3.1 Date of incorporation: _______________________________    
1.3.2 State of incorporation:_______________________________
1.3.3 President’s name:__________________________________
1.3.4 Vice President’s name(s):____________________________
1.3.5 Secretary’s name:__________________________________
1.3.6 Treasurer’s name:__________________________________
1.4
If your organization is a partnership, answer the following:

1.4.1 Date of organization:___________________
1.4.2 Type of partnership (if applicable):______________________
1.4.3 Name(s) of general partner(s):__________________________
1.5
If your organization is individually owned, answer the following:

1.5.1 Date of organization:_________________________
1.5.2 Name of owner:_____________________________
1.6 If the form of your organization is other than those listed above, describe it and name the principals:

________________________________________________________________________________


1.7
Is your firm currently in bankruptcy? Yes

 No


1.7.1
Has this firm or any other firm owned by the same owner been in bankruptcy in the past five years? 
Yes

 No


1.8
Are your company headquarters located in the City of Massillon? Yes           No





Stark County? 
Yes

 No





List address.












1.9
How many of the employees employed by you currently are residents of the City of Massillon/Stark County?

City of Massillon Number = 



Stark County Number = 



2.
LICENSING

2.1
List jurisdictions and trade categories in which your organization is legally qualified to do business, and indicate registration or license numbers, if applicable.

_______________________________________________________________________________

2.2
List jurisdictions in which your organization’s partnership or trade name is filed.


________________________________________________________________________________
3.
EXPERIENCE

3.1
List the categories of work that your organization normally performs with its own forces.


_________________________________________________________________________________
3.2
Claims and Lawsuits (If the answer to any of the questions below is yes, please attach details.)

3.2.1 Has your organization ever failed to complete any work? Yes

 No


3.2.2 Within the last five (5) years has your organization or any of its officers initiated any Claims, had any Claims initiated against it or them, or been involved in or is currently involved in any mediation or arbitration proceedings or lawsuits suits related to any construction project, or has any judgments or awards outstanding against it or them?  Yes 
              No


If the answer is yes, please attach the details for each Claim, including the names and telephone numbers of the persons who are parties, the amount of the Claim, the type of Claim and basis for the Claim, and the outcome.

Note:  As used in this document “Claim” means a Claim initiated under the Contract Documents for a project. 
3.2.3
Within the last five years, have any performance bonds been activated against your company by owners/supervisors of projects?


Yes

 No






If yes, who activated the bond and when?






3.2.4
Within the last five years, have you had to forfeit any contract: Yes
 No






If yes, who was the contract with and when did this occur?






3.2.5
Within the last five years, has your company been cited for violations of unemployment laws?




Yes

 No






If yes, explain










3.2.6
Within the last five years, has your company been cited for violations of workers’ compensation laws?


Yes

 No






If yes, explain










3.2.7
Within the last five years, has your company been cited for violations of federal or state prevailing wage laws?  Yes

 No






If yes, explain










3.2.8
Within the last five years, has your company been cited for violations of the Fair Labor Standards Act (FLSA)?  Yes

 No






If yes, explain










3.2.9
Within the last five years, has your company been cited for violations of Occupational Safety and Health Administration (OSHA) regulations?  Yes

 No






If yes, explain










3.3 Within the last five years, has any officer or principal of your organization ever been an officer or principal of another organization when it failed to complete a construction contract? 
Yes

 No



If the answer is yes, please attach details for each instance, including the names and telephone numbers of the persons who are parties to the contract, and the reason(s) the contract was not completed.
3.4 Provide below a list construction projects your organization has in progress with an original Contract Sum of more than $100,000.00, giving the name of project, contract amount, percent complete, scheduled completion date, owner and its telephone number, design professional and its telephone number.
	Project And Work
	Contract Amount
	Percent Complete
	Scheduled Completion Date
	Owner’s Representative & Telephone Number
	Engineer’s Or Architect's Representative Name & 

Telephone Number

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


3.4.1 State total amount of work in progress and under contract:____________________________
___________________________________________________________________________
3.4.2
In the preceding 12 months, has your company completed all of its public contracts by the original completion date:  Yes


No






If not, what was the project and explain?







3.5 Provide the following information for each contract your organization has had during the last five (5) years, including current contracts, where the Contract Sum is fifty percent (50%) or more of the bid amount for this Project, including add alternates.  If there are more than ten (10) of these contracts only provide information on the most recent ten (10) contracts, including current contracts.

	Project And Work
	Contract Sum
	Final Sum
	Owner’s Representative & Telephone Number
	Engineer’s Or Architect's Representative Name & 

Telephone Number

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


3.5.1
Provide the following information for each public project your organization has had within the last five (5) years, which your organization believes is of comparable or greater size and complexity than the Owner's project.  If there are more than five (5) of these projects, only provide information on the most recent five (5) projects, including current projects.

	Project And Work
	Contract Sum
	Final Sum
	Owner’s Representative & Telephone Number
	Engineer’s Or Architect's Representative Name & 

Telephone Number

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


3.5.2
State average annual amount of construction work your organization has performed during the last five years.________________________________________________________________
3.5.3
If any of the following members of your organization's management--president, chairman of the board, or any director--operates or has operated another construction company during the last five (5) years, identify the member of management and the name of the construction company.

____________________________________________________________________________
3.5.4
If your organization is operating under a trade name registration with the Secretary of State for the State of Ohio, identify the entity for which the trade name is registered.  If none, state “none.”

____________________________________________________________________________
3.5.5.
If your organization is a division or wholly-owned subsidiary of another entity or has another relationship with another entity, identify the entity of which it is a division or wholly-owned subsidiary or with which it has another relationship and also identify the nature of the relationship.  If none, state “not applicable.”

____________________________________________________________________________
3.6
List the construction education, training and construction experience for each person who will fill a management role on the Project, including without limitation the Project Executive, Project Engineer, Project Manager, and Project Superintendent.  For each person listed, include with the other information the last two projects on which the person worked and the name and telephone number of the Design Professional and the Owner.
	Name 
	Title
	Education and Training
	Years Experience
	Years with Company
	Project and Contact

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


3.6.1
Have you or any of your employees participated in an apprenticeship program?




Yes

  No






If yes, describe the program, including who participated in it, what program they




Participated in, and the length of their participation.




















Is your apprenticeship program certified by the State or Department of Labor?




Yes

  No



3.7
Please complete the following equipment profile.

	Make
	Model
	Size
	Age
	Quantity

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


3.7.1
If you do not have the necessary equipment for this project, how do you intend to obtain it? 














































3.8
Has your company ever worked on a project for the City of Massillon before?  

Yes____ No ____

If yes, what was the project and when was it performed?



                    



4.
REFERENCES

4.1 Trade References:
List the names of material suppliers and subcontractors used currently or recently on projects most similar to the one being bid (List 4 of each)

	Supplier
	Address
	Contact Person
	Phone Number

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	Subcontractor
	Address
	Contact Person
	Phone Number

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


4.2 Bank References:

4.3 Surety:_______________________________
4.3.1 Name of bonding company:___________________________
4.3.2 Name and address of agent:__________________________
5.
FINANCING

5.1 Financial Statement

5.1.1 Attach a financial statement, preferably audited, including your organization’s latest balance sheet and income statement showing the following items:

Current Assets (e.g., cash, joint venture accounts, accounts receivable, notes receivable, accrued income, deposits, materials inventory and prepaid expenses);

Net Fixed Assets;

Other Assets;

Current Liabilities (e.g., accounts payable, notes payable, accrued expenses, provision for income taxes, advances, accrued salaries and accrued payroll taxes); and

Other Liabilities (e.g., capital, capital stock, authorized and outstanding shares par values, earned surplus and retained earnings).

5.1.2 Name and address of firm preparing attached financial statement, and date thereof.

5.1.3 Is the attached financial statement for the identical organization named on page one?

5.1.4 If not, explain the relationship and financial responsibility of the organization whose financial statement is provided (e.g., parent-subsidiary).

Will the organization whose financial statement is attached act as guarantor of the contract for construction? Yes____ No ____
Certification.  The undersigned certifies for the reliance of the Owner that after diligent investigation, to the best of the undersigned’s belief, the information provided with this Contractor’s Qualification Statement is true, accurate and not misleading.


SIGNATURE

Dated at this ____ day of ________________, 20__.

Name of Organization: 








By:  






   [PRINT NAME]

Signature: 









Title:  















, being duly sworn, deposes and says that the information provided herein is true and sufficiently complete so as not to be misleading.


Subscribed and sworn before me this _____ day of 


 20__.

Notary Public

My Commission Expires: 




SEAL

CITY OF MASSILLON

INCOME TAX DEPARTMENT

ONE JAMES DUNCAN PLAZA

P.O. BOX 910

MASSILLON, OHIO 44648-0910

Phone (330) 830-1709

Fax (330) 830-2687

BUSINESS AND PROFESSIONAL QUESTIONNAIRE
Please complete this questionnaire and return it to the Income Tax Department or mail to P.O. Box 910, Massillon, Ohio 44648-0910. Information provided will be used exclusively for income tax purposes and will not be further disclosed.

1.  Name and Address of the business:

     Name __________________________________ DBA _________________________________

      Address __________________________________ City/State/Zip +4_____________________

2.  Federal Employer ID or Social Security No:______________________________

3.  Nature of business conducted:___________________________________________________

4. Accounting method (check one): [ ] Calendar Year ending December 31.  [ ] Fiscal Year ending ____________

5.  Do you now employ one or more persons? _______ If yes, how many? _______ 

If no, do you expect to have employees in the future?__________

6.  Date that your business began operating within the City of Massillon _____________________

7.  Type of ownership: Proprietorship [ ] S.Corp [ ] C.Corp [ ] Partnership [ ] Non-Profit Corp [ ] Other [ ]        Specify_____________ 

8.  If the business is located outside of the City of Massillon, are you withholding income taxes as a courtesy for your employees?  [ ] Yes    [ ] No

9.  Address to which tax forms, notifications and official correspondence are to be mailed:*

      Business Name ________________________ 
To the attn. of_________________________

      Address_______________________________ 
City/State/Zip +4 ________________________

      Phone Number  (______)_______-_________
Fax Number  (______)_______-_________

10.  Check here [ ] if the business authorizes the City of Massillon Income Tax Department to contact directly the party in charge of the business(s tax accounting.

11.  Party in charge of tax accounting _____________________________ 

Contact phone number (___) _______-______   Address________________________________________    

City/State/Zip ______________________________________

    12.  Please indicate below your preference for payroll forms:

       _____ Withholding forms are needed, we prepare our own payroll.  

Check one:  ____ Please fax to:_______________________ or   ____ Mail to above address*

       _____ Withholding forms are not needed, we use a payroll service.

Signature of individual completing form ___________________________________   Title_______________________________

   Printed Name ________________________________________ Date _____________________

*** IF YOU ARE A CONTRACTOR - PLEASE COMPLETE THIS FORM ***

  Codified Ordinances of the City of Massillon, Ohio, Section 181.19 REGISTRATION OF CONTRACTORS

(a) No person, firm, partnership, association, corporation or other entity shall perform any construction work in the City of Massillon without first obtaining a tax account number and a Certificate of Tax Registration from the City of Massillon Income Tax Department.

(b) A Certificate of Tax Registration shall be denied to any person, firm, partnership, association, corporation or other entity who is not current in the filing of required tax documents; who is not current in the required payment of taxes; or who has not complied with the provisions of Chapter 181.

(c.) The Income Tax Department shall maintain a list, and provide quarterly updated list to the City of Massillon Building and Engineering Departments, of the persons, firms, partnerships, associations, corporations and other entities holding valid Certificates of Tax Registration.

(d) The City of Massillon Building and Engineering Departments shall not issue any license or permit required by Sections 913.01, 917.02, 917.13, 925.12, 925.13, 1301.1, 1311.03, 1313.06, 1313.07, 1313.15, 1317.06, 1317.07, 1317.18, 1321.04, 1321.08, 1341.02 and 1341.05 of the Codified Ordinances of the City of Massillon to any person, firm, partnership, association, corporation or other entity that does not posses a valid Certificate of Tax Registration.

(e) Failure to posses a valid Certificate of Tax Registration shall be cause for suspension of work by the Building Department, Engineering Department and/or the Income Tax Department prior to the construction work commencing and/or during the performance of the construction work.  Proof of a valid Certificate of Tax Registration shall be necessary to commence or resume suspended construction work.

(f) A Certificate of Tax Registration may be canceled or revoked by the Income Tax Department for the failure of a person, firm, partnership, association, corporation or other entity to remain current in the required filing of tax documents; for failing to remain current on the required payment of taxes; and for failure to comply with the provisions of Chapter 181 (Income Tax(
(g) The word (construction( as used in this section shall mean any construction, reconstruction, rehabilitation, remodeling, improvement, enlargement, alteration, repair, painting, decorating, or landscaping performed within the limits of the City.

***IF YOU ARE USING SUB-CONTRACTORS YOU MUST LIST THEM BELOW***

1.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

2.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

3.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

4.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

5.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

6.  Name_______________________________ Fed ID or SSN________________   Phone # (___)____-________

 Address________________________________________________________________________

   If more than six sub-contractors are to be used, please attach additional sheet(s).  Please notify the Income Tax Department of any additional or substituted sub-contractors that may be used.

   I certify that I have read the section of the ordinance that pertains to the REGISTRATION OF CONTRACTORS and will lawfully comply with the ordinance of the City of Massillon.  I also certify that I have disclosed all sub-contractors that will be        used during construction.

   
Signature______________________________ Date _________________ 

Title ______________________________
CONTRACTOR'S PERSONAL PROPERTY TAX AFFIDAVIT

(O.R.C. § 5719.042)

State of  
,

County of 
, ss:






, Affiant, being first duly sworn, deposes and says:


1.
I am (Name) the  


  of 





.





[title]



[contractor]

2.
The Contractor’s offices are located at 
















.


3.
I am the Contractor’s duly authorized representative for making this affidavit.

4.
Effective this 


 day of 


, 20__, the Contractor: 

(__)
is charged with delinquent personal property taxes on the general list of personal property as set forth below:


County




Amount (include total amount, with penalties and interest thereon)

	      County
	$     

	      County
	$     


	      County
	$     

	      County
	$     


(__)
is not charged with delinquent personal property taxes on the general list of personal property in any Ohio county.








(Affiant)

Sworn to and subscribed this _____ day of _______________, 20__.










(Notary Public)








My commission expires








____________________________, 20__

Background:

Effective April 14, 2006, the Ohio Terrorism Act prohibits any political subdivision in the State from doing business with, or providing funding to, any person, group or company that “provides material assistance to” any organization listed on the “United States Department of State Terrorist Exclusion List.”  Any bidder awarded a contract for a Project with a public owner must complete the Declaration Regarding Material Assistance/Nonassistance to a Terrorist Organization form (“Declaration Form”) issued by the Ohio Department of Public Safety, Division of Homeland Security and provide it to the public owner with the signed contract. 

If a bidder who is awarded a contract answers “yes” to any question or fails to answer a question on the Declaration Form, the bidder will be deemed to have given a disclosure that it has provided material assistance to an organization identified on the U.S. Department of State Terrorist Exclusion list, and the award of the contract to the bidder by the public owner will be deemed null and void.  

Included with the Bidding Documents for the Project is the Declaration Form.  Also included is a copy of the United States Department of State’s Terrorist Exclusion List, which the Owner is required to provide to the Contractor and which was issued by the Ohio Department of Public Safety in April 2006.  

Requirements:

1. Review the United States Department of State Terrorist Exclusion List included in the Project Manual. Check the following webpage for the most current list: http://www.homelandsecurity.ohio.gov/dma.asp
2. Complete the Declaration Form included with the Project Manual for the Project.

3. Return the completed Declaration Form to the Owner with the signed contract, or as otherwise directed.

4. Failure to complete and return the Declaration Form in the required manner will render the contract awarded by the Owner void.  The Owner is required to forward any improperly completed form to the Ohio Department of Public Safety’s Division of Homeland Security.

Attachments:

1. Declaration Regarding Material Assistance/Nonassistance to a Terrorist Organization Form

2. United States Department of State Terrorist Exclusion list
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OPWC PROPOSAL NOTES
1. STEEL PRODUCTS MADE IN THE UNITED STATES


Domestic steel use requirements as specified in Ohio Revised Code §153.011 apply to this project. Copies of §153.011 can be obtained from any of the offices of the department of administrative services or through http://codes.ohio.gov/orc/153.011.

2. PREVAILING WAGES ON STATE PROJECTS WITH NO FEDERAL-AID (Should this project contain Federal-aid funds then Federal Prevailing Wages must be paid. Contact the appropriate Federal funding agency for language.)

This contract is subject to Ohio Prevailing Wage Laws, Chapter 4115 of the Ohio Revised Code and the Contractor and all subcontractors shall comply with all provisions contained therein or as otherwise provided by this note. The Contractor guarantees that the prevailing wage scale to be paid to all laborers and mechanics employed on this contract shall be in accordance with the schedule of the prevailing hourly wage and fringe benefits as determined by the Ohio Department of Commerce for the county in which the work is being performed.  The failure to pay prevailing wages to all laborers and mechanics employed on this project shall be considered a breach of contract.  Such a failure may result in the revocation of the contractor’s and/or subcontractor’s certificate of qualification and debarment.  A schedule of the most current prevailing wage rates may be accessed by logging in/registering with the Ohio Department of Commerce, Labor and Worker Safety Division, Wage and Hour Bureau at the following web address: 

http://198.234.41.198/w3/webwh.nsf/wrlogin/?openform
The Contractor and all subcontractors shall compensate the employees on this contract at a pay rate not less than the hourly wage and fringe rate listed on the website noted above, for the applicable job classification or as may be modified by the Ohio Department of Commerce, Division of Labor and Worker Safety Wage and Hour Bureau, when new prevailing rates are established. 

Overtime shall be paid at one and one-half times the basic hourly rate for any hours worked beyond forty hours during a pay week.  The Contractor and all subcontractors shall pay all compensation by company check to the worker and fringe benefit program.  

The wage and fringe rates determined for this project or as may be later modified, shall be posted by the Contractor in a prominent and accessible place on the project, field office, or equipment yard where they can be easily read by the workers or otherwise made available to the workers.  On the first pay date of contract work the Contractor and all subcontractors shall furnish each employee covered by prevailing wage a completed form (WHPW-1512) in accordance with section 4115.05 of the Ohio Revised Code, showing the classification, hourly pay rate, and fringes, and identifying the public authority’s Prevailing Wage Coordinator, if such employees are not covered by a collective bargaining agreement or understanding between employers and bona fide organizations of labor.  These forms shall be signed by the Contractor or subcontractor and the employee and kept in the Contractor’s or subcontractor’s payroll files. 

The Contractor and all subcontractors shall submit to the Prevailing Wage Coordinator, certified payrolls on form WHPW-1512 or equivalent, in accordance with sections 4115.07 and  4115.071 (C) of the Ohio Revised Code, three weeks after the start of work and every subsequent week until the completion of the contract.  Additionally, a copy of the “Apprentice Certification” obtained from the Ohio State Apprenticeship Council, must accompany all certified payrolls submitted, for all apprentices working on this project.  Upon completion of the contract and before the final payment, the Contractor shall submit to the Prevailing Wage Coordinator a final wage affidavit in accordance with section 4115.07 of the Ohio Revised Code stating that wages have been paid in conformance with the minimum rates set forth in the contract.  Please be aware that it is ultimately the responsibility of the Contractor to ensure that all laws relating to prevailing wages in Chapter 4115 of the Ohio Revised Code are strictly adhered to by all subcontractors.

The Contractor and all subcontractors shall make all of its payroll records available for inspection, copying or transcription by any authorized representative of the contracting agency.  Additionally, the Contractor and all subcontractors shall permit such representatives to interview any employees during working hours while the employee is on the job.  

3. UNRESOLVED FINDING FOR RECOVERY


The Contractor affirmatively represents to the local contracting authority that it is not subject to a finding for recovery under Ohio Revised Code §9.24, or that it has taken the appropriate remedial steps required under §9.24 or otherwise qualifies under that section.  The Contractor agrees that if this representation is deemed to be false, the contract shall be void ab initio as between the parties to this contract, and any funds paid by the state hereunder shall be immediately repaid to the local contracting authority, or an action for recovery may be immediately commenced by the local government and/or for recovery of said funds.

4. OHIO WORKERS’ COMPENSATION COVERAGE


The Contractor must secure and maintain valid Ohio workers’ compensation coverage until the project has been finally accepted by the local contracting authority.  A certificate of coverage evidencing valid workers’ compensation coverage must be submitted to the local contracting authority before the contract is executed.


The Contractor must immediately notify the local contracting authority, in writing, if it or any subcontractor fails or refuses to renew their workers’ compensation coverage.  Furthermore, the Contractor must notify the local contracting authority, in writing, if its or any of its subcontractor’s workers’ compensation policies are canceled, terminated or lapse.


The failure to maintain valid workers’ compensation coverage shall be considered a breach of contract which may result in the Contractor or subcontractor being removed from the project, withholding of pay estimates and/or termination of the contract.
5. DRUG-FREE WORKPLACE PROGRAM

In accordance with Ohio Revised Code §153.03 and during the life of this project, the Contractor and all its Subcontractors that provide labor on the Project site must be enrolled in and remain in good standing in the Ohio Bureau of Worker’s Compensation (“OBWC”) Drug-Free Workplace Program (“DFWP”) or a comparable program approved by the OBWC. 

6. OHIO PREFERENCE

In accordance with Ohio Revised Code §164.05 (A)(6), to the extent practicable, the Contractor and subcontractor shall use Ohio products, materials, services and labor in connection with this project.
7. BID GUARANTY

In accordance with Ohio Revised Code §153.54,  the contractor shall file with the bid a bid guaranty in the form of either: 1) a bond for the full amount of the bid, or 2) a certified check, cashier’s check, or letter of credit equal to 10% of the bid.  

8. OHIO ETHICS LAW
Contractor agrees that it is currently in compliance and will continue to adhere to the requirements of Ohio Ethics law as provided by Section 102.03 and 102.04 of the Ohio Revised Code.

9. STATE OF OHIO EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS

NOTICE TO CONTRACTORS:
The provisions of the Ohio Administrative Code (OAC) 123:2-3-02 through 124:2-9 regarding Equal Employment Opportunity on State Construction Contracts and State-assisted Construction Contracts, and OAC 123:2-3-02 through 123:2-9 regarding Equal Employment Opportunity and Female Utilization Goals are applicable to this project, and each contractor will be required to comply in all aspects of these provisions.

CERTIFICATE OF COMPLIANCE FOR EEO PURPOSES:
All prime contractors must secure a valid Certificate of Compliance from the Department of Administrative Services, Equal Opportunity Division, prior to execution of a construction contract.  

 See http://www.das.ohio.gov/Divisions/EqualOpportunity/CertificateofCompliance/tabid/129/Default.aspx for instructions for electronic filing.

>>>  Does this bidder have a valid Certificate of Compliance? ____Yes  ____No

>>> If "No" to the above, will this bidder be able to obtain a valid Certificate of Compliance prior to the execution of a contract? ____Yes ____No


Bidder must provide a "Yes" answer to one or the other of the above questions.
BIDDER'S AFFIRMATIVE ACTION REQUIREMENTS:
Each prime contract bidder must submit an Affirmative Action Program regarding equal employment opportunity to and receive approval from the State Equal Employment Opportunity Coordinator prior to the bid opening, OR the prime contract bidder must evidence within its bid the adoption of the Minority Manpower Utilization Goals and Timetables set forth in "Appendix A" and the Specific Affirmative Action Steps set forth in "Appendix B" of the State Equal Employment Opportunity Bid Conditions.  

>>> Has the prime contract bidder prepared and submitted an Affirmative Action Program to the State Equal Employment Opportunity Coordinator and that program has been approved by the State Equal Employment Opportunity Coordinator prior to the bid opening ? ____Yes  ____No

OR
>>> If “No”, with this bid response, the prime contract bidder hereby adopts the Minority Manpower Utilization Goals and Timetables set forth in Appendix "A" and the Specific Affirmative Action Steps set forth in Appendix "B" of the State Equal Employment Opportunity Bid Conditions.  ____Yes  ____No

 Bidder must provide a "Yes" answer to one or the other of the above affirmative action alternatives.
BIDDER'S EEO COVENANTS:

Throughout its performance of any contract awarded to it on this State-assisted project, the prime contract bidder agrees to the following covenants:


(1)
The contractor will not discriminate against any employee or applicant for employment because of race, color, religion, national origin, ancestry or sex.  The contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to their race, color, religion, national origin, ancestry or sex.  Such action shall include, but is not limited to, the following:  Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.


The contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided setting forth the provisions of this nondiscrimination clause.

(2)
The contractor will in all solicitations or advertisements for employees placed by or on behalf of the prime contractor, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, national origin, ancestry or sex.

(3)
The contractor will send to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding, a notice to be provided by the State Administering Agency advising the said labor union or workers' representatives of the contractor's commitments under this covenant and shall post copies of the notice in conspicuous places available to employees and applicants for employment.

(4)
The contractor will comply with all provisions of the Ohio Department of Administrative Services, Equal Opportunity Division and with the implementing rules, regulations and applicable orders of the State Equal Employment Opportunity Coordinator.

(5)
The contractor agrees to fully cooperate with the State Administering Agency, the State Equal Employment Opportunity Coordinator and with any other official or agency, or the State or Federal government which seeks to eliminate unlawful employment discrimination, and with all other State and Federal efforts to assure equal employment practices under its contract and the contractor shall comply promptly with all requests and directions from the State Administering Agency, the State Equal Employment Opportunity Coordinator and any of the State of Ohio officials and agencies in this regard, both before and during construction.

(6)
Full cooperation as expressed in clause (5), above, shall include, but not be limited to, being a witness and permitting employees to be witnesses and complainants in any proceeding involving questions of unlawful employment practices, furnishing all information and monthly utilization work hour reports required by the OAC 123: 2-9-01 and by the rules, regulations and orders of the State Equal Employment Opportunity Coordinator pursuant thereto, and permitting access to its books, records, and accounts by the State Administering Agency and the State Equal Employment Opportunity Coordinator for purposes of investigation to ascertain compliance with such rules, regulations and orders.  Specifically, contractors will submit workforce utilization reports to the State Equal Opportunity Coordinator by the 10th of each month. The monthly reports must be electronically submitted through the following website: http://das.ohio.gov/EOD/CCInputForm29.htm

(7)
In the event of the contractor's noncompliance with the nondiscrimination clauses of its contract or with any of the said rules, regulations, or orders, its contract may be canceled, terminated, or suspended in whole or in part and the contractor may be declared ineligible for further State Contracts or State-assisted Construction Contracts in accordance with procedures authorized in OAC 123:2-3 through 2-9 and such other sanctions may be instituted and remedies invoked, as provided in OAC 123:2-3 through 2-9 or by  regulation, or order of the State Equal Employment Opportunity Coordinator, or as otherwise provided by law.

In the event that its contract is terminated for a material breach of OAC 123:2-3 through 2-9 the contractor shall become liable for any and all damages which shall accrue to the State Administering Agency and Applicant and the State of Ohio as a result of said breach.

(8)
The contractor will require the inclusion of language reflecting these same eight covenants within every subcontract or purchase order it executes in the performance of its contract unless exempted by rules, regulations or orders of the State Equal Employment Opportunity Coordinator issued pursuant to O.A.C. 123:2-3-02 so that these provisions will be binding upon each subcontractor or vendor.  The contractor will take such actions as the Administering Agency may direct as a means of enforcing such provisions, including sanctions for noncompliance; provided, however, that in any litigation with a subcontractor, vendor or other party as a result of such direction by the State Administering Agency, the contractor may be requested to protect the interests of the State.

>>>
The prime contract bidder hereby adopts the foregoing covenants ? ___Yes  ____No

BIDDER'S CERTIFICATION:
The undersigned, being a duly authorized officer of the prime contract bidder, does hereby certify to and agree with the foregoing statements and covenants regarding its subscription to the State's Equal Employment Opportunity Requirements for State-assisted Construction Contracts. 





_________________________________    ___/____/___





Signature of Authorized Officer         
Date

_________________________________ 






Title

>>> PLEASE NOTE:  Only a bidder possessing a valid certificate will be awarded a contract pursuant to Chapter 153 of the Revised Code by an owner referred to in section 153.01 of the Revised Code.  Application shall be made at least ten working days prior to the date that the bidder expects to receive the certificate.  The bidder's failure to elect one of the two Bidder's Affirmative Action Requirements, adopt the Bidder's EEO Covenants, and complete the foregoing certification may cause the bidder's proposal to be rejected as being non-responsive to the State's Equal Employment Opportunity Requirements and in non-compliance with the State Equal Employment Opportunity Bid Conditions.  In addition, the bidder must, prior to the execution of a contract, submit to the local subdivision a valid Certificate of Compliance for Equal Employment Opportunity purposes.  

"APPENDIX A" OF THE STATE EEO BID CONDITIONS
MINORITY MANPOWER UTILIZATION GOALS AND TIMETABLES
The following minority goals listed are expressed in terms of percentages of work hours for each trade to be used by the contractor in a designated area.  Designated areas are defined as Ohio's Standard Metropolitan Statistical Areas (SMSA).  They are:  Akron, Cincinnati, Cleveland, Columbus, Dayton, Toledo and Youngstown-Warren.  In cases where the project is not located in a designated area, the contractor may adopt minority utilization goals of the near/nearest designated area.

	AKRON
	CINCINNATI
	CLEVELAND

	All Trades
10%
	Trade
	Trade

	
	Asbestos Workers
9%
	Asbestos Workers
17%

	
	Boilermakers
9 %
	Boilermakers
10%

	COLUMBUS
	Carpenters
10%
	Carpenters
16%

	All Trades
10%
	Elevator Constructors
11%
	Electricians
20%

	
	Floor Layers
10%
	Elevator Constructors
20%

	
	Glaziers
10%
	Floor Layers
11%

	DAYTON
	Lathers
10%
	Glaziers
17%

	All Trades
11%
	Marble, Tile, Terrazzo
8%
	Ironworkers
13%

	
	Millwright
10%
	Operating Engineers
17%

	
	Operating Engineers
11%
	Painters
17%

	TOLEDO
	Painters
11%
	Pipefitters
17%

	All Trades
9%
	Pipefitters
            11%
	Plasterers
20%

	
	Plasterers
10%
	Plumbers
17%

	
	Plumbers
11%
	Roofers
17%

	YOUNGSTOWN
	Sheet Metal Workers
11%
	Other Trades
17%

	All Trades
9%
	Other Trades
11%
	

	
	
	


"APPENDIX B" OF THE STATE EEO BID CONDITIONS
SPECIFIC AFFIRMATIVE ACTION STEPS
The following Affirmative Action steps are directed at increasing minority utilization:

(1)
The contractor should maintain a file of the names and addresses of each minority and female referred to it by any individual or organization and what action was taken with respect to each such referred individual, and if the individual was not employed by the contractor, and the reasons therefore.  If such individual was sent to the union hiring hall for referral and not referred back by the union or if referred back by the union or if referred, not employed by the contractor, the file should document this and the reason therefore.

To Demonstrate Compliance: Maintain a file of the names, addresses, telephone numbers, and craft of each minority and female applicant showing (a) the date of contact and whether the person was hired; if not, the reason, (b) if the person was sent to a union for referral, and the results (c) follow-up contacts when the contractor was hiring.

(2)
The contractor should promptly notify the State Contracting Agency when the Union or Unions with which the contractor has collective bargaining agreements does not refer to the contractor a minority or female worker referred (to the union) by the contractor, or when the contractor has information that the union referral process has impeded efforts to meet its goals.

To Demonstrate Compliance: Have a copy of letters sent, or do not claim the union is impeding the contractors' efforts to comply.

(3)
The contractor should disseminate its Equal Employment Opportunity policy within its organization by including it in any company newsletters and annual reports; by advertising at reasonable intervals in union publications; by posting of the policy; by specific review of the policy with minority and female employees; and by conducting staff meetings to explain and discuss the policy.

To Demonstrate Compliance: Have a written EEO policy which includes the name and how to contact the contractor's EEO Officer and (a) include the policy in any company policy manuals, (b) post a copy of the Policy on all company bulletin boards (in the office and on all job sites), (c) records, such as reports or diaries, etc., that each minority and female employee is aware of the Policy and that it has been discussed with them, (d) that the policy has been discussed regularly at staff meetings and (3) copies of newsletters and annual reports which include the Policy.

(4)
The contractor should continually monitor all personnel activities to ensure that its EEO policy is being carried out, including the evaluation of minority and female employees for promotional opportunities on a quarterly basis and the encouragement of such employees to seek those opportunities.

To Demonstrate Compliance: Have records that the company EEO Officer reviews all: (a) monthly workforce reports, (b) hiring and terminations, (c) training provided on-the-job, (d) minority and female employees quarterly for promotion and encourages them to prepare for and seek promotion.  The records should be the EEO Officer's job description, reports, memos, personnel files, etc., documenting the activities for possible discriminatory patterns.

(5)
The contractor should disseminate its EEO policy externally by informing and discussing it with all recruiting sources; by advertising it in news media, specifically including minority and female news media; and by notifying and discussing it with all subcontractors.

To Demonstrate Compliance: Have copies of (a) letters sent, at least six months or at the start of each new major contract, to all recruiting sources (including labor unions) requiring compliance with the Policy, (b) advertising, which has the EEO "tagline" on the bottom, and (c) purchase order and subcontract agreement forms will include or make reference to the State EEO Covenant, Appendix A or B of the Ohio Administrative Code 123:2-3-02.

(6)
The contractor should make specific and reasonably recurrent oral and written recruitment efforts directed at minority and women's organizations, and training organizations with the contractor's recruitment area.

To Demonstrate Compliance: Have a record either in a follow-up file for each organization or on the reverse of the notification letter sent under Item 1, above, of the dates, individuals contacted and the results of the contract from telephone calls or personal meetings with the individuals or groups notified under Item 1.

(7)
The contractor, where reasonable, should develop on-the-job training opportunities and participate and assist in all Department of Labor funded and/or approved training programs (including Apprenticeship) Programs relevant to the contractor's employee needs consistent with its obligations in the Bid Conditions.

To Demonstrate Compliance: Have records of contributions in cash, equipment supplied and/or contractor personnel provided as instructors for Bureau of Apprenticeship and Training approved or Department of Labor funded training programs and records of the hiring and training of minorities and females referred to Company by such programs.

(8)
The contractor should solicit bids for subcontracts (and joint ventures) from available minority and female subcontractors engaged in the trades covered by the Bid Conditions, including circulation of minority and female contractors associations.

To Demonstrate Compliance: Have copies of letters or other direct solicitation of bids for subcontracts/joint ventures from minority/female contractors with a record of the specific response and any follow-up the contractor has done to obtain a price quotation or to assist a minority/female contractor in preparing or reducing a price quotation; have a list of all minority/female subcontracts awarded or joint ventures participated in with dollar amounts, etc.

EXPLANATION OF AN ACCEPTABLE AFFIRMATIVE ACTION PROGRAM:
An Affirmative Action Program is a set of specific and result-oriented procedures to which a Contractor shall apply every good faith effort.  The objective of those procedures and efforts is to assure equal employment opportunity.  An acceptable Affirmative Action Program will include an analysis of all trades employed by the Contractor within the last year with an explanation of whether Minorities are currently being under-utilized in any one or more trades.  A necessary prerequisite to the development of a satisfactory Affirmative Action Program is the identification and analysis of problem areas inherent in Minority employment and an evaluation of opportunities for utilization of Minority group personnel.

Part I - Basic Contents of an Affirmative Action Program:

1.
Development or reaffirmation of the contractor's EEO policy in all personnel actions.

2.
Formal internal and external dissemination of contractor's EEO policy.

3.
Establishment of responsibilities for implementation of the contractor's affirmative action program.

4.
Identification of problem areas (deficiencies) by organizational units and job classification.

5.
Establishment of goals and objectives by organizational units and job classification, including timetables for completion.

6.
Development and execution of action oriented programs designed to eliminate problems and further designed to attain established goals and objectives.

7.
Design and implementation of internal audit and reporting systems to measure effectiveness of the total programs.

8.
Compliance of personnel policies and practices with Federal sex discrimination guidelines (41 CFR Part 60-20).

9.
Active support of local and national community action programs and community service programs, designed to improve the employment opportunities of minorities.

10.
Consideration of ethnic minorities and women not currently in the work force having requisite skills who can be recruited through affirmative action measures.

11.
Summary data on applicant flow, hires, terminations and promotions, and training for the last twelve months or the last one hundred applicants, hires, etc., whichever is less.

Part II - Analysis of Individual Trades
 1.
The minority population of the labor area surrounding (contractor's) projects.

 2.
The size of the minority unemployment force in the labor area surrounding (the contractor's) projects.

 3.
The percentage of minority work force as compared with the total work force in the immediate labor area.

 4.
The general availability of minorities having requisite skills in the immediate labor area.

 5.
The availability of minorities having requisite skills in the area in which the contractor can reasonably recruit.

 6.
The availability of promotable minority employees within the contractor's organization.

 7.
The anticipated expansion, contraction, and turnover of an in the work force.

 8.
The existence of training institutions capable of training minorities in the requisite skills.

 9.
The degree of training which the contractor is reasonably able to undertake as a means of making all job classes available to minorities.

Goals, timetables and affirmative action commitments must be designed to correct any identifiable deficiencies.  Where deficiencies exist and where numbers or percentages are relevant in developing corrective action, the contractor shall establish and set forth specific goals and timetables.  Such goals and timetables, with supporting data and the analysis thereof shall be a part of the contractor's written affirmative action program.  Where the contractor has not established a goal, its written affirmative action program must specifically analyze each of the factors listed above, and must detail its reason for a lack of a goal.  The goals and timetables should be attainable in terms of the contractor's analysis of its deficiencies and its entire action.  Thus, in establishing its goals and timetables, the contractor should consider the results which could be reasonably expected from its good faith efforts to make its overall affirmative action program work.  If the contractor does not meet its goals and timetables, the contractor's good faith efforts shall be judged as to whether the contractor is following its program and attempting to make the program work toward the attainment of its goals.

Support data for the above analysis and program shall be compiled and maintained as part of the contractor's affirmative action program.  This data should include applicant flow data and applicant rejection ratios indicating minority status.

Compliance Status:
No State Contractor's compliance status shall be judged alone by whether or not he reaches his goals and meets his timetables.  Rather each Contractor's compliance posture shall be reviewed and determined by reviewing the contents of his program, the extent of his adherence to his program and his good faith efforts to make his program work toward the realization of the program's goals within the timetables set for completion.

“APPENDIX C” OF THE STATE EEO BID CONDITIONS

FEMALE UTILIZATION GOALS

OAC 123:2-3-05 Required utilization analysis and goals

(A) Each state-involved contractor shall include in his/her affirmative action program the information and analysis required pursuant to part IV 401-C of appendix A of rule 123:2-1-01 of the Administrative Code, in addition to female utilization requirements pursuant to the governor’s “Executive Order 84-9” and this rule.

(B) As required by the governor’s “Executive Order 84-9”, the utilization of women shall be, at a minimum, that currently in use by the federal government as of February 15, 1984. This requirement stated at C.F.R. part 60-4 is 6.9 percent utilization of women. This requirement shall remain at 6.9 percent unless further amended by the governor in a subsequent order. This requirement shall be met by a determination of work hours utilized in the same manner as minority utilization hours are calculated.

END SECTION

CONTRACT

OWNER-CONTRACTOR AGREEMENT

	owner:
	City of Massillon, Ohio
	contract:
	     

	address:
	151 Lincoln Way East, City Administration Building
	alternates:  
	     

	telephone:
	330-830-1700
	contractor:
	     

	fax:
	330-830-1764
	address:
	     

	contact:
	James Johnson
	telephone:
	     

	
	
	fax:
	     

	project:
	2013 Levee Infrastructure Improvement Project    
	contact:
	     

	
	
	date:
	     


This document is an agreement between the Owner and the Contractor for the Work described in the Contract Documents related to the Contract identified above for the Project defined above and is effective as of the date set forth above (“Effective Date of this Agreement”), which if no date is entered shall be the date the Agreement was signed by the Owner.

The Owner and the Contractor agree as set forth in the following sections:

1.
CONTRACT DOCUMENTS.  The Contract Documents consist of the following documents:  

A. Legal Notice;

B. Instructions to Bidders;

C. Bid Form;

D. Owner-Contractor Agreement;

E. General Conditions of the Contract for Construction (EJCDC C-700, 2002 edition), as modified;

F. Drawings;

G. Specifications;

H. Addenda issued;

I. Contractor’s Personal Property Tax Affidavit (O.R.C. 5719.042);

J. Statement of Claim Form; and

K. Modifications issued after the execution of the contract, including:

i. A written amendment to the Agreement signed by both parties;

ii. A Change Order; 

iii. A Work Change Directive; or,

iv. A written order for a minor change of the Work issued by the Design Professional in accordance with the General Conditions; and

L. __X__ When this item is checked by the Owner, e.g., with an “X” or other mark, the State of Ohio Department of Transportation, Construction Specifications Manual, dated January 1, 2008, will be a Contract Document, but only as modified by the document titled ODOT Manual Supplement, prepared by Owner.
M. _____ When this item is checked by the Owner, e.g., with an “X” or other mark, the City of Columbus Construction and Material Specifications Supplement, 2002 Edition, will be a Contract Document, but only as modified by the document titled City of Columbus Construction and Material Specifications Supplement.
Note:  Non-Contract Documents.  The following are the reports and tests of subsurface conditions at or contiguous to the Site, if any, that the Design Professional has used in preparing the Contract Documents.  These are not Contract Documents.  The General Conditions, as modified, contain additional terms related to these reports and tests.  (None, if none are listed).

     
Note:  Non-Contract Documents.  The following are those reports and drawings related to any Hazardous Conditions at the Site, if any.  These are not Contract Documents.  The General Conditions, as modified, contain additional terms related to these reports and drawings.  (None if none are listed).

     
2.
DESIGN PROFESSIONAL RELATIONSHIP.  The Contract Documents shall not be construed to create a contractual relationship of any kind between the Design Professional and the Contractor or any Subcontractor or Material Supplier to the Project.  The Design Professional, however, shall be entitled to performance of the obligations of the Contractor intended for its benefit and to enforcement of such obligations, but nothing contained herein shall be deemed to give the Contractor or any third party any claim or right of action against the Design Professional that does not otherwise exist without regard to this Contract.  The Contractor and its Subcontractors shall not be deemed to be beneficiaries of any of the acts or services of the Design Professional that are performed for the sole benefit of the Owner.  The Contractor shall forward all communications to the Owner through the Design Professional and hereby acknowledges and agrees that any instructions, reviews, advice, approvals, orders, or directives that are rendered to it by the Design Professional are specifically authorized and directed by the Owner to the Contractor through the Design Professional acting on behalf of the Owner.


2.1
The Design Professional (also called the “Engineer”) is:
	Name:
	Keith A. Dylewski, P.E., P.S.
	
	

	Address:
	151 Lincoln Way East, City Administration Building
	
	

	Phone:
	330-830-1722
	Fax:
	330-830-1786


The Design Professional's Representative is Keith A. Dylewski, P.E., P.S.
3.
TIME FOR COMPLETION AND PROJECT COORDINATION.


3.1
DATE FOR COMMENCEMENT.  The date for commencement of the Work shall be the date established in a written Notice to Proceed issued by the Owner, through the Design Professional, to the Contractor.  If no Notice to Proceed is issued, then the date for commencement shall be the Effective Date of the Agreement.  The date for commencement of the Work shall be within sixty (60) days from the bid opening date, unless the Owner and the Contractor agree to a later date.   If there is any other date for commencement of the Work in the bid documents, Contract Documents or elsewhere, it is agreed that such other date is a tentative date and may not be relied upon by the Contractor.  If the date for commencement of the Work is later than sixty (60) days from the bid opening date or, if applicable, the later date agreed to by the Owner and the Contractor, the Contractor may submit a Claim in accordance with the Contract Documents.  


3.2
DATE FOR SUBSTANTIAL COMPLETION.  The Contractor shall have its Work on the Project Substantially Complete by the following date or within the following Contract Time (in calendar days) November 15, 2013.  The Date for Substantial Completion is the foregoing date or date calculated using the Contract Time.  The Date for Substantial Completion shall only be changed or modified by Change Order, other Modification, or a Claim that is Finally Resolved regardless of any dates in any schedule created by any person, including the Coordinating Contractor.  The Contract Time shall run from the date of the Notice to Proceed or if there is no Notice to Proceed from the Effective Date of this Agreement.  

3.2.1
Substantial Completion is the time at which the Work has progressed to the point where the Work is sufficiently complete, in accordance with the Contract Documents, so that the Work can be utilized for the purposes for which it is intended.  Final Completion shall mean that the Work is complete in accordance with the Contract Documents and the Contractor has submitted to the Design Professional all documents required to be submitted to the Design Professional for final payment.  A Claim is “Finally Resolved” when the claim process is complete and not subject to further proceedings.


3.2.2 SHUTDOWN DATES.  Due to events scheduled by the Owner and/or other Owner considerations, Contractor will not be able to perform Work on the Project on the following dates (there are no shutdown dates if none listed):

	     
	     


Contractor’s Construction Schedule for performing the Work shall account for Contractor not being able to perform Work on these dates and the contractual dates for Substantial Completion and Final Completion will not be changed due to Contractor not being able to perform Work on these dates.


3.3
CONSTRUCTION SCHEDULE.  The Construction Schedule shall be developed by the Coordinating Contractor as provided in the Contract Documents.


3.4
COORDINATING CONTRACTOR.  The Coordinating Contractor shall be the       Contractor (if this blank is not completed, then the Coordinating Contractor shall be the General Trades Contractor or, if there is only one contractor, the Contractor).  The Coordinating Contractor shall be responsible for coordinating the work of all contractors on the Project.
3.5  LIQUIDATED DAMAGES.  If the Contractor does not have its Work on the Project Substantially Complete by its Date for Substantial Completion or Finally Complete within sixty (60) days of achieving Substantial Completion, the Contractor shall pay the Owner (and the Owner may set off from sums coming due the Contractor) Liquidated Damages in the per diem amounts as set forth in the following tables, whichever may be applicable: 

LIQUIDATED DAMAGES – DATE FOR SUBSTANTIAL COMPLETION

Contract Amount


       Dollars Per Day
$1.00 to $50,000.00



$   250.00

$50,000.01 to $150,000.00


$   500.00

$150,000.01 to $500,000.00


$1,000.00

$500,000.01 to $2,000,000.00


$1,500.00

$2,000,000.01 to $5,000,000.00


$2,500.00

$5,000,000.01 to $10,000,000.00

$3,000.00

LIQUIDATED DAMAGES – FINAL COMPLETION 

Contract Amount


       Dollars Per Day
$1.00 to $50,000.00



$     50.00

$50,000.01 to $150,000.00


$   100.00

$150,000.01 to $500,000.00


$   200.00

$500,000.01 to $2,000,000.00


$   300.00

$2,000,000.01 to $5,000,000.00


$   500.00

$5,000,000.01 to $10,000,000.00

$   600.00

In addition to such Liquidated Damages, the Contractor shall indemnify, defend and hold the Owner and its employees and agents harmless from any and all claims, whether or not such claims are proven, and from all costs and expenses incurred, as a result of or related to such claims, including but not limited to attorneys’ and consultants’ fees and expenses, provided that such claims arise out of or are related to the Contractor’s failure to Substantially Complete its Work by its Date for Substantial Completion or its failure to Finally Complete its Work within sixty (60) days of its Date for Substantial Completion.  The Contractor’s obligation to indemnify, defend and hold the Owner harmless under this Section 3.5 shall be joint and several.  These Liquidated Damages are in addition to any other remedies available to the Owner under the Contract Documents.

The Contractor acknowledges that such amounts of Liquidated Damages represent a reasonable estimate of the actual damages for loss of or interference with the intended use of the Project that the Owner would incur if the Contractor’s Work is not Substantially Complete by its Date for Substantial Completion or Finally Complete by the required date for Final Completion.  

4.
CONTRACT SUM (also called Contract Price).  The lump sum Contract Sum to be paid by the Owner to the Contractor, as provided herein, for the satisfactory performance and completion of the Work and all of the duties, obligations, and responsibilities of the Contractor under this Agreement and the other Contract Documents is       Dollars ($     ). The Contract Sum includes all federal, state, county, municipal, and other taxes imposed by law, including but not limited to any sales, use, commercial activity, and personal property taxes payable by or levied against the Contractor on account of the Work or the materials incorporated into the Work.  The Contractor will pay any such taxes.  The Contract Sum includes the following:

Base Bid Amount:
$     
List Alternates, if any:

	Alternate No.
	Description
	Amount

	     
	     
	     


If after Substantial Completion of its Work, the Contractor fails to submit its final payment application with all the documents required to be submitted with such application within ninety (90) days after written notice to do so from the Owner and without prejudice to any other rights and remedies the Owner may have available to it, the balance of the Contract Sum shall become the Owner’s sole and exclusive property, and the Contractor shall have no further interest in or right to such balance.

5.
RETAINAGE.  Retainage applicable to the Contract by Ohio Revised Code Sections 153.12, .13, and .14 will be withheld as defined in the General Conditions.  The Contractor agrees that the financial institution selected by the Owner for deposit of retained funds is acceptable to the Contractor and will sign any documents requested related to said account.

6.
LIMITATION ON LIABILITY.  The Owner's total liability under this Agreement will be limited to the amount set forth in the Fiscal Officer’s certificate accompanying this Agreement.  Under no circumstances will the elected officials, officers, employees, board or council members, or agents of the Owner be personally liable for any obligations or claims arising out of or related to this Agreement.

7.
GENERAL.


7.1
MODIFICATION.  No modification or waiver of any of the terms of this Agreement or of any other Contract Documents will be effective against a party unless set forth in writing and signed by or on behalf of a party.  In the case of the Owner, the person executing the modification or waiver must have express authority to execute the Modification on behalf of the Owner pursuant to a resolution that is duly adopted by the Owner.  Under no circumstances will forbearance, including the failure or repeated failure to insist upon compliance with the terms of the Contract Documents, constitute the waiver or modification of any such terms.  The parties acknowledge that no person has authority to modify this Agreement or the other Contract Documents or to waive any of its or their terms, except as expressly provided in this section.


7.2
ASSIGNMENT.  The Contractor may not assign this Agreement without the written consent of the Owner, which the Owner may withhold in its sole discretion.


7.3
LAW AND JURISDICTION.  All questions regarding the validity, intention, or meaning of this Agreement or any modifications of it relating to the rights and obligation of the parties will be construed and resolved under the laws of the State of Ohio.  Any suit, which may be brought to enforce any provision of this Agreement or any remedy with respect hereto, shall be brought in the Common Pleas Court of the county in Ohio in which the Owner’s principal office is located, and each party hereby expressly consents to the exclusive jurisdiction of such court.


7.4
CONSTRUCTION.  The parties acknowledge that each party has reviewed this Agreement and the other Contract Documents and entered into this Agreement as a free and voluntary act.  Accordingly, the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party will not be employed in the interpretation of this Agreement, the other Contract Documents, or any amendments or exhibits to it or them.


7.5
APPROVALS.  Except as expressly provided herein, the approvals and determinations of the Owner and Design Professional will be subject to the sole discretion of the respective party and be valid and binding on the Contractor, provided only that they be made in good faith, i.e., honestly.  If the Contractor challenges any such approval or determination, the Contractor has the burden of proving that it was not made in good faith by clear and convincing evidence.


7.6
PARTIAL INVALIDITY.  If any term or provision of this Agreement is found to be illegal, unenforceable, or in violation of any laws, statutes, ordinances, or regulations of any public authority having jurisdiction, then, notwithstanding such term or provision, this Agreement will remain in full force and effect and such term will be deemed stricken; provided this Agreement will be interpreted, when possible, so as to reflect the intentions of the parties as indicated by any such stricken term or provision.


7.7
COMPLIANCE WITH LAWS AND REGULATIONS.  The Contractor, at its expense, will comply with all applicable federal, state, and local laws, rules, and regulations applicable to the Work, including but not limited to Chapter 4115 of the Ohio Revised Code and Sections 153.59 and 153.60 of the Ohio Revised Code, which prohibit discrimination in the hiring and treatment of employees, with respect to which the Contractor agrees to comply and to require its subcontractors to comply.


7.7.1
NON-DISCRIMINATION.  Contractor agrees:

.1
That in the hiring of employees for the performance of Work under this Agreement or in any subcontract, neither the Contractor, subcontractor, or any person acting on behalf of either of them, shall by reason of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color discriminate against any citizen of the state in the employment of labor or workers who are qualified and available to perform the Work to which the employment relates.

.2
That neither the Contractor, subcontractor, nor any person acting on behalf of either of them shall, in any manner, discriminate against or intimidate any employee hired for the performance of Work under this Agreement on account of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color.

.3
That there shall be deducted from the amount payable to the Contractor by the Owner under this Agreement a forfeiture of twenty-five dollars ($25.00) as required by Ohio Revised Code Section 153.60 for each person who is discriminated against or intimidated in violation of this Agreement.

.4
That this Agreement may be canceled or terminated by the Owner and all money to become due hereunder may be forfeited for a second or subsequent violation of the terms of this section of this Agreement.

7.7.2
Prevailing Wage Rates.  The Contractor and its subcontractors, regardless of tier, shall strictly comply with their obligation to pay their employees working on the Project site at the applicable prevailing wage rates for the type of work, including any changes thereto, without increase in the Contract Sum.

7.7.3
ETHICS.  By signing and entering into this agreement with the Owner, the Contractor represents that it is familiar with all applicable ethics law requirements, including without limitation Sections 102.04 and 3517.13 of the Ohio Revised Code, and certifies that it is in compliance with such requirements.  The Contractor understands that failure to comply with the ethics laws is, in itself, grounds for termination of this contract and may result in the loss of other contracts with the Owner.


7.8
JOB MEETINGS.  The Contractor or one of its representatives with authority to bind the Contractor will attend all job meetings.  The Owner anticipates that job meetings will be scheduled on a weekly basis during construction or as needed.  The Contractor will ensure that its Subcontractors also hold regular job meetings at which safety issues and job matters are discussed as these relate to the Work being performed.  Job meetings include, but are not limited to, pre-construction meetings, weekly job meetings, weekly safety tool box meetings, and monthly safety meetings.


7.9
PROPERTY TAX AFFIDAVIT.  The Contractor's affidavit given under Section 5719.024, Ohio Revised Code, is incorporated herein.


7.10
PARTNERING.  Contractor agrees that it will participate, as part of the Contract Sum, in any partnering sessions scheduled by Owner.  


7.11
ENTIRE AGREEMENT.  This Agreement and the other Contract Documents constitute the entire agreement among the parties with respect to their subject matter and will supersede all prior and contemporaneous, oral or written, agreements, negotiations, communications, representations, and understandings with respect to such subject matter, and no person is justified in relying on such agreements, negotiations, communications, representations, or understandings.


IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their properly authorized representatives and agree that this Agreement is effective as of the date first set forth above.

	Owner:  City of Massillon
	Contractor:       

	By:  ________________________________
	By:  ________________________________

	Name:  James Johnson
	Name:       

	Title:  Director of Public Safety and Service
	Title:       

	Date:       
	Date:       

	
	

	By:  ________________________________
	

	Name:  Keith A. Dylewski, P.E., P.S. 
Secretary of the Board of Control
	

	Date:       
	

	
	

	By:  ________________________________
	

	Name:  Pericles Stergios, Law Director
	

	Date:       
	


CERTIFICATE

(Section 5705.41, R.C.)


The undersigned, fiscal officer of the Owner, certifies that the moneys required to pay that part of the Contract Sum coming due during the current fiscal year, under the Agreement to which this Certificate is attached have been lawfully appropriated for such purpose and are in the appropriate account of the Owner, or in the process of collection to the credit of the appropriate account or fund, free from any previous encumbrances.  Moneys due in excess of the Contract Sum shall require an additional and separate Fiscal Officer’s Certificate.

DATED: _______________

  _______________________________________
                          City Auditor
CONTRACTOR'S PAYMENT APPLICATION CHECKLIST

THE CONTRACTOR MUST COMPLETE THIS CHECKLIST AND SUBMIT IT TO THE DESIGN PROFESSIONAL WITH ITS PAYMENT APPLICATION AND ALL REQUIRED DOCUMENTATION.  

1.
Contractor's Name: 










2.
Name, title, and telephone and fax numbers of Contractor's representative to contact regarding the Payment Application and required documentation:


Name: 






Title: 






Office Telephone No.: (

) 



FAX No.:  (
) 



3.
Payment Application Number and Date:


No. 

Date: 
 
, 20


4.
The following is a list of required documentation that must accompany its Payment Application.  The Contractor certifies that it has submitted the documentation listed below with its Payment Application.  If the Contractor cannot do so, the Contractor should explain why in Paragraph 5.  Such explanations shall not excuse the Contractor from the requirements for submitting this documentation.

_____   .1
Three (3) copies of a properly completed and executed Application for Payment with a properly completed and executed Schedule of Values attached to each;

_____   .2
Properly Completed Contractor's Affidavit with List of Subcontractors and Suppliers and Any Amounts Withheld;

_____   .3
Contractor's Wavier and Release Agreement (beginning with the second Application for Payment);

_____   .4
For each of its Subcontractors and Suppliers, a Subcontractor’s – Supplier’s Waiver and Release Agreement (beginning with the second Application for Payment);

_____   .5
Schedule of all materials and equipment stored on-site;

_____   .6
For materials and equipment stored off-site:

_____
A list of the materials and equipment consigned and stored off-site in connection with the Project (which shall be clearly identified), giving the place of storage, together with copies of invoices and reasons why the materials and equipment cannot be delivered to the site;

_____
Certification that all items have been tagged for delivery to the Project and that they will not be used for any other purpose;

_____
A letter from the Contractor's surety bonding company indicating agreement to the arrangements and that payment to the Contractor shall not relieve either party of its responsibility to complete the facility;

_____
Evidence of adequate insurance covering the material and equipment in storage, which shall name the Owner as additional insured;

_____
Evidence that the Design Professional has visited the Contractor's place of storage and found that all the materials and equipment set forth in the payment request and represented to be stored off-site are stored at the place of storage (any costs incurred by the Design Professional to inspect material and equipment in off-site storage shall be paid by the Contractor); and

_____
Itemization of the materials and equipment and their cost, which were approved on previous Pay Applications and which remain in off-site storage.

_____   .7
Other documentation or information required by the Contract Documents or by the Design Professional or Owner.

5.
Reason why required documentation is not submitted:

NOTE:
The failure to submit required documentation, regardless of the reason, may result in non-
payment, partial payment, and/or late payment.









Signature









Printed Name









Date

DESIGN PROFESSIONAL’S REVIEW

_____
Checklist and documentation complete.

_____
Checklist and documentation incomplete.









Signature









Printed Name








Date

CONTRACTOR’S AFFIDAVIT WITH LIST OF SUBCONTRACTORS 

AND SUPPLIERS WITH ANY AMOUNTS WITHHELD

	PROJECT:  2011 Levee Infrastructure Improvements Project    
	CONTRACTOR:  [insert name and address]

	
	


STATE OF 


:




:  SS,

COUNTY OF 


: 

The undersigned after first being sworn swears that a) all previous progress payments received on account of the Work have been applied on account to discharge Contractor’s legitimate obligations associated with prior Applications for Payment, b) the Contractor has submitted Subcontractor(s) – Supplier(s) Waiver and Release Agreements for each of its Subcontractors and Suppliers using the form set forth in the Project Manual or as requested by the Design Professional, c) set forth below is a complete list of its Subcontractors and Suppliers, and d) set forth below is a complete description of all amounts withheld from any Subcontractor or Supplier and the reason why.  Attach additional sheets if necessary.

	Typed or Printed Name of Subcontractor or Supplier
	Address of Subcontractor or Supplier
	Telephone Number of Subcontractor or Supplier

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


WITHHOLDINGS FROM SUBCONTRACTORS AND/OR SUPPLIERS:

	Typed or Printed Name of Subcontractor or Supplier
	Amount Withheld
	Reason for Withholding

	
	
	

	
	
	

	
	
	

	
	
	


CONTRACTOR:  [insert name]

BY:






(Signature of authorized representative
NOTARY PUBLIC 

Subscribed and sworn to before me on this date by _____________________ on behalf of _____________________.  

Signature of Notary Public

Notary Public: ___________________________

My Commission Expires: __________________
CONTRACTOR’S WAIVER & RELEASE AGREEMENT

(“AGREEMENT”)

	Project:
	2011 Levee Infrastructure Improvements Project    



The undersigned hereby acknowledges receipt of payment from the Owner for all Work on the Project through the date of its prior Application for Payment.  The undersigned acknowledges and agrees that the terms in this Agreement shall have the same meaning as in the Contract Documents for the Project.


In return for said payment, and/or pursuant to certain contractual obligations of the undersigned, the undersigned hereby waives and releases any rights it has or may have through the date of its last Application for Payment to any and all Claims and liens related to the Project, including without limitation: Claims of payment, mechanic’s liens, liens against funds, surety bond Claims, and Claims for breach of contract or unjust enrichment.  The sole exception to this waiver and release is for any Claims the undersigned has made by properly and timely submitting a Statement of Claim form.  The undersigned acknowledges and agrees that this wavier and release is intended to be a comprehensive release of all Claims and liens related to the Project, including without limitation all Claims against the Owner, the Design Professional, any Construction Manager, and the employees, board members, agents and representatives of any of the foregoing persons.  The undersigned further certifies that this Agreement covers Claims and liens by all persons with which it did business related to the Project, including without limitation subcontractors and suppliers, through the date of its last Application for Payment.  The undersigned represents that all such persons have signed an agreement in the form of this Agreement releasing any and all Claims and liens related to the Project, except for any Claims made by properly and timely submitting a Statement of Claim form, a copy of which has been delivered to the Design Professional and the Owner. The undersigned hereby represents and warrants that it has paid any and all welfare, pension, vacation or other contributions required to be paid on account of the employment by the undersigned of any laborers on the Project.


This Agreement is for the benefit of, and may be relied upon by the Owner, Design Professional and any Construction Manager.  The undersigned hereby agrees to indemnify, defend and hold harmless each of the foregoing, the Project, work or improvement, and real property from any and all Claims, or liens that are or should have been released in accordance with this Agreement.



State of: 

 County of 



Company Name



Subscribed and sworn to before me this 



Authorized Signature (Company Officer)

day of 









Notary Public: 







Title




My Commission Expires: 





Date

SUBCONTRACTOR’S – SUPPLIER’S 
WAIVER & RELEASE AGREEMENT

(“AGREEMENT”)

	Project:
	2011 Levee Infrastructure Improvements Project    



The undersigned hereby acknowledges receipt of payment for all Work on the Project through the date of the prior Application for Payment by the Prime Contractor (“Prime Contractor”) with which it has a contract.  The undersigned acknowledges and agrees that the terms in this Agreement shall have the same meaning as in the Contract Documents for the Project.


In return for said payment, and/or pursuant to certain contractual obligations of the undersigned, the undersigned hereby waives and releases any rights it has or may have through the date of the Prime Contractor’s last Application for Payment and to any and all Claims and liens related to the Project, including without limitation: Claims of payment, mechanic’s liens, liens against funds, surety bond Claims, and Claims for breach of contract or unjust enrichment.  The sole exception to this waiver and release is for any Claims the undersigned has made by properly and timely submitting a Statement of Claim form, a copy of which the undersigned represents has been delivered to the Owner and the Design Professional.  The undersigned acknowledges and agrees that this wavier and release is intended to be a comprehensive release of all Claims and liens related to the Project, including without limitation all Claims against the Prime Contractor, the Prime Contractor’s surety, the Owner, the Design Professional, any Construction Manager, and the employees, board members, agents and representatives of any of the foregoing persons.  The undersigned further certifies that this Agreement covers Claims and liens by all persons with which it did business related to the Project, including without limitation sub-subcontractors and suppliers, through the date of the Prime Contractor’s last Application for Payment.  The undersigned represents that all such persons have signed an agreement in the form of this Agreement releasing any and all Claims and liens related to the Project, except for any Claims made by properly and timely submitting a Statement of Claim form, a copy of which has been delivered to the Design Professional and the Owner.  The undersigned hereby represents and warrants that it has paid any and all welfare, pension, vacation or other contributions required to be paid on account of the employment by the undersigned of any laborers on the Project.


The undersigned agrees that upon receipt of the payment from the Prime Contractor with respect to the Prime Contractor’s current Application for Payment, it shall, upon request of the Prime Contractor, Owner, Design Professional, or any Construction Manager, execute a waiver and release agreement in the form of this Agreement, except that such Agreement shall be current through the date of the Prime Contractor’s current Payment Application.  The undersigned further agrees that, upon receipt of such payment, it shall execute any other documents requested to cause the prejudicial release of any and all Claims and liens through the date of the Prime Contractor’s current Payment Application.  


This Agreement is for the benefit of, and may be relied upon by, the Prime Contractor, the Prime Contractor’s surety, the Owner, the Design Professional and any Construction Manager.  The undersigned hereby agrees to indemnify, defend and hold harmless each of the foregoing: the Project, its Work, and real property from any and all Claims and/or liens that are or should have been released in accordance with this Agreement and from any liability, cost, or expense incurred as a result of any breach of this Agreement by the undersigned.



State of: 

 County of 





Company Name



Subscribed and sworn to before me this 



Authorized Signature (Company Officer)

day of 





President

Notary Public: 


Title



My Commission Expires: 





Date
STATEMENT OF CLAIM FORM

Claim No. ___ for Contractor

1.
Name of Contractor: 










2.
Date written claim given:



.

3. 
Contractor's representative to contact regarding the claim: 


Name:

Title: 






Telephone No. 



 (office)
FAX No. 




E-mail: 






4.
General description of claim: 

5.
Contract Documents.  If the claim is based upon any part or provision in the Contract Documents, including but not limited to pages in the Drawings and/or paragraphs in the Specifications, Owner-Contractor Agreement, General Conditions or Supplementary General Conditions, state upon which parts or provisions the claim is based:

6.
Delay claims:


6.1  Date delay commenced: 





6.2  Duration or expected duration of the delay, if known: 





6.3  Apparent cause of the delay and part of critical path affected: 


6.4  Expected impact of the delay and recommendations for minimizing such impact:

7.
Additional compensation.  Set forth in detail all additional compensation to which the Contractor believes it is entitled with respect to this claim:

8.
Instructions for Completing the Statement of Claim Form (“Instructions”).  The Instructions are incorporated in this Form.

9.
Truth of Claim.  By submitting this claim, the Contractor and its representative certify that after conscientious and thorough review and to the best of his or her knowledge and belief a) the Contractor has complied fully with the Instructions, b) the information in this State of Claim is accurate, c) the Contractor is entitled to recover the compensation in paragraph 7, and d) the Contractor has not knowingly presented a false or fraudulent claim.  The Contractor by its authorized representative must acknowledge this Statement of Claim before a notary public.






CONTRACTOR: 











By: 













Name and Title:












Date: 





CONTRACTOR'S ACKNOWLEDGMENT

State of _______________________, 

County of ______________________, ss:


_____________________________ first being sworn, states that after conscientious and thorough review, the statements made in attached Statement of Claim Form are complete and true to the best of his or her knowledge and belief.








_________________________________________


Sworn to before me a notary public by _________________________ on _______ __, 20__.








________________________________________










Notary Public

WHEN COMPLETED, FORWARD A COPY OF THIS NOTICE AND STATEMENT OF CLAIM FORM TO THE OWNER AND DESIGN PROFESSIONAL.

1.
Completing the Statement of Claim Form ("Claim Form") is a material term of the Contract.  The Claim Form tells the Owner and Design Professional that the Contractor is making a Claim and that they need to act promptly to mitigate the effects of the occurrence giving rise to the Claim.  The Claim Form also provides them with information so that they can mitigate such effects.  The Contractor acknowledges that constructive knowledge of the conditions giving rise to the Claim through job meetings, correspondence, site observations, etc. is inadequate notice, because knowledge of these conditions does not tell the Owner and Design Professional that the Contractor will be making a Claim and most often is incomplete.

2.
If the space provided in the Claim Form is insufficient, the Contractor, as necessary to provide complete and detailed information, must attach pages to the Claim Form with the required information. 

3.
Paragraph 4.  The Contractor must state what it wants, i.e., time and/or compensation, and the reason why it is entitled to time and/or compensation.

4.
Paragraph 5.  The Contractor must identify the exact provisions of the Contract Documents it is relying on in making its Claim.  For example, if the Claim is for a change in the scope of the Contractor's Work, the Contractor must identify the specific provisions of the Specifications, and the Plan sheets and details that provide the basis for the scope change.  

5.
Paragraph 6.   This paragraph applies to delay claims, including delays that the Contractor believes result in constructive acceleration.  The Contractor must identify the cause of the delay, party or parties responsible, and what the party did or did not do that caused the delay, i.e., specific work activities.  The Contractor acknowledges that general statements are not sufficient, and do not provide the Owner with sufficient information to exercise the remedies available to the Owner or to mitigate the effects of the delay.  


For example, if the Contractor claims a slow response time on submittals caused a delay, the Contractor must identify the specific submittals, all relevant dates, and then show on the applicable schedule, by circling or highlighting, the activities immediately affected by the delays.  Also for example, if the Contractor claims it was delayed by another Contractor, the Contractor must identify the delaying Contractor, specifically what the delaying Contractor did or did not do that caused the delay, and then show the applicable schedule, by circling or highlighting, the activities immediately affected by the delays.  Further by example, if the Contractor seeks an extension of time for unusually severe weather, the Contractor must submit comparative weather data along with a record of the actual weather at the job site and job site conditions.

6.
Paragraph 6.4.  Time is of the essence under the Contract Documents.  If there is a delay, it is important to know what can be done to minimize the impact of the delay.  It therefore is important that the Contractor provide specific recommendations on how to do so.

7.
Paragraph 7.  The Contractor must provide a specific and detailed breakdown of the additional compensation it seeks to recover.  For future compensation, the Contractor shall provide its best estimate of such compensation.

8.
Paragraph 8 and Acknowledgment.  By submitting this Claim, the Contractor and its representative certify that after conscientious and thorough review and to the best of his or her knowledge and belief a) the Contractor has complied fully with the Instructions, b) the information in this Claim Form is accurate, c) the Contractor is entitled to recover the compensation in paragraph 7, and d) the Contractor has not knowingly presented a false or fraudulent claim.  The Contractor by its authorized representative must acknowledge this Statement of Claim before a notary public.

End of Instructions
This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or modification. This document should be adapted to the particular circumstances of the contemplated Project and the Controlling Law.
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GENERAL CONDITIONS

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY

1.01
Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents and printed with initial capital letters or with all capital letters, the terms listed below will have the meanings indicated which are applicable to both the singular and plural thereof. In addition to terms specifically defined, terms with initial capital letters in the Contract Documents include references to identified articles and paragraphs, and the titles of other documents or forms.


1. Addenda--Written or graphic instruments issued prior to the opening of Bids which clarify, correct, or change the Bidding Requirements or the proposed Contract Documents.


2. Agreement or Owner-Contractor Agreement --The written instrument which is evidence of the agreement between Owner and Contractor covering the Work. 


3. Application for Payment--The form acceptable to Engineer which is to be used by Contractor during the course of the Work in requesting progress or final payments and which is to be accompa​nied by such supporting documentation as is required by the Contract Documents.


4. Asbestos--Any material that contains more than one percent asbestos and is friable or is releasing asbestos fibers into the air above current action levels established by the United States Occupa​tional Safety and Health Administration.


5. Bid--The offer or proposal of a Bidder submitted on the prescribed form setting forth the prices for the Work to be performed.


6. Bidder--The individual or entity who submits a Bid directly to Owner.


7. Bidding Documents--The Bidding Requirements and the proposed Contract Documents (including all Addenda). 


8. Bidding Requirements--The Advertisement or Invitation to Bid, Instructions to Bidders, bid security of acceptable form, if any, and the Bid Form with any supplements.


9. Change Order--A document recommended by Engineer which is signed by Contractor, and Owner and authorizes an addition, deletion, or revision in the Work or an adjustment in the Contract Price or the Contract Times, issued on or after the Effective Date of the Agreement. 


10. Claim--A demand or assertion by Owner or Contractor seeking an adjustment of Contract Price or Contract Times, or both, or other relief with respect to the terms of the Contract. A demand for money or services by a third party is not a Claim.


11. Contract--The entire and integrated written agreement between the Owner and Contractor concerning the Work. The Contract super​sedes prior negotiations, representations, or agree​ments, whether written or oral.


12. Contract Documents--The Contract Documents are the Contract Documents identified in the Owner-Contractor Agreement (“Agreement”).

13. Contract Price--The moneys payable by Owner to Contractor for completion of the Work in accordance with the Contract Docu​ments as stated in the Agreement (subject to the provisions of Paragraph 11.03 in the case of Unit Price Work).


14. Contract Times--The number of days or the dates stated in the Agreement to: (i) achieve Milestones, if any, (ii) achieve Substan​tial Completion; and (iii) com​plete the Work so that it is ready for final payment as evidenced by Engineer’s written recommendation of final pay​ment. 


15. Contractor--The individual or entity with whom Owner has entered into the Agree​ment.


16. Cost of the Work--See Paragraph 11.01.A for definition.


17. Drawings--That part of the Contract Documents prepared or approved by Engineer which graphically shows the scope, extent, and charac​ter of the Work to be performed by Contractor. Shop Drawings and other Contractor submittals are not Drawings as so defined.


18. Effective Date of the Agreement--The date indicat​ed in the Agreement on which it becomes effec​tive, but if no such date is indicated, it means the date on which the Agreement is signed by the Owner .


19. Engineer--The individual or entity named as such in the Agreement.


20. Field Order--A written order issued by Engineer which requires minor changes in the Work but which does not involve a change in the Contract Price or the Contract Times.


21. General Requirements--Sections of Division 1 of the Specifications. The General Requirements pertain to all sections of the Specifica​tions.


22. Hazardous Environmental Condition--The presence at the Site of Asbestos, PCBs, Petro​leum, Hazardous Waste, or Radioactive Material in such quantities or circumstances that may present a substantial danger to persons or property exposed thereto in connection with the Work.


23. Hazardous Waste--The term Hazardous Waste shall have the meaning provided in Section 1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from time to time.


24. Laws and Regulations; Laws or Regula​t​ions--Any and all applicable laws, rules, regulations, ordinanc​es, codes, and orders of any and all govern​men​tal bodies, agencies, authorities, and courts having jurisdiction.


25. Liens--Charges, security interests, or encumbrances upon Project funds, real property, or personal proper​ty.

25A. Modification. A Modification is (1) a written amendment to the Contract signed by both parties, (2) a Change Order, (3) a Construction Change Directive or (4) a written order for a minor change in the Work issued by the Engineer.

26. Milestone--A principal event specified in the Contract Documents relating to an intermediate com​ple​tion date or time prior to Substantial Comple​tion of all the Work.


27. Notice of Award--A  written notice by Owner to the Successful Bidder stating that upon timely compliance by the Successful Bidder with the conditions precedent listed therein, Owner will sign and deliver the Agreement.


28. Notice to Proceed--A written notice given by Owner to Contractor fixing the date on which the Con​tract Times will commence to run and on which Contractor shall start to perform the Work under the Contract Documents.


29. Owner--The individual or entity with whom Contractor has entered into the Agreement and for whom the Work is to be performed. 

30. PCBs--Polychlorinated biphenyls.


31. Petroleum--Petroleum, including crude oil or any fraction thereof which is liquid at stan​dard condi​tions of temperature and pressure (60 degrees Fahren​heit and 14.7 pounds per square inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil refuse, gasoline, kerosene, and oil mixed with other non‑Hazardous Waste and crude oils.


32. Progress Schedule--The Progress Schedule, sometimes called the Construction Schedule, is the document prepared by the Coordinating Contractor.  The Coordinating Contractor is defined in the Agreement.  

33. Project--The total construction of which the Work to be performed under the Contract Documents may be the whole, or a part.


34. Project Manual--The bound documentary information prepared for bidding and constructing the Work. A listing of the contents of the Project Manual, which may be bound in one or more volumes, is contained in the table(s) of contents.


35. Radioactive Material--Source, special nucle​ar, or byproduct material as defined by the Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amend​ed from time to time.


36. Related Entity -- An officer, director, partner, employee, agent, consultant, or subcontractor.


37. Resident Project Representative--The autho​rized representative of Engineer who may be assigned to the Site or any part thereof.


38. Samples--Physical examples of materials, equipment, or workmanship that are representative of some portion of the Work and which establish the standards by which such portion of the Work will be judged.


39. Schedule of Submittals--A schedule, prepared and maintained by Contractor, of required submittals and the time requirements to support scheduled performance of related construction activities.


40. Schedule of Values--A schedule, prepared and maintained by Contractor, allocating portions of the Contract Price to various portions of the Work and used as the basis for reviewing Contractor’s Applications for Payment.  If the Owner or Engineer prepares a Bid Schedule breaking the Work down into estimated quantities (pay items) for the purpose of bidding the Work, the Schedule of Values shall be the Bid Schedule.  If there is any part of the Work that is not identified in the Bid Schedule, such part shall be deemed to be incidental to Work identified in the Bid Schedule.

41. Shop Drawings--All drawings, diagrams, illustra​tions, schedules, and other data or information which are specifically prepared or assembled by or for Contractor and submitted by Contractor to illustrate some portion of the Work.


42. Site--Lands or areas indicated in the Contract Documents as being furnished by Owner upon which the Work is to be performed, including rights-of-way and easements for access thereto, and such other lands furnished by Owner which are desig​nated for the use of Contractor.


43. Specifications--That part of the Con​tract Documents consisting of written requirements for materials, equipment, systems, stan​dards and workmanship as applied to the Work, and certain administrative requirements and procedural matters applicable thereto.


44. Subcontractor--An individual or entity having a direct contract with Contractor or with any other Subcontractor for the performance of a part of the Work at the Site.


45. Substantial Completion--The time at which the Work (or a speci​fied part thereof) has progressed to the point where, in the opinion of Engineer, the Work (or a specified part thereof) is sufficiently complete, in accordance with the Contract Documents, so that the Work (or a specified part thereof) can be utilized for the purposes for which it is intended. The terms “substantially complete” and “substantially com​pleted” as applied to all or part of the Work refer to Substantial Completion thereof.


46. Successful Bidder--The Bidder submitting a responsive Bid to whom Owner makes an award.


47. Supplementary Conditions--That part of the Contract Documents which amends or supplements these General Conditions.  Modifications to the standard EJCDC general conditions document are included in the text of this document and are shown as underlined text (additions) and interlineated text (deletions).  If additional supplements are included in the Contract Documents, they may be in the form of Supplementary or Special Conditions.

48. Supplier--A manufacturer, fabricator, suppli​er, distributor, materialman, or vendor having a direct contract with Contractor or with any Subcon​trac​tor to furnish materials or equipment to be incorporat​ed in the Work by Contractor or any Subcontrac​tor.


49. Underground Facilities--All underground pipelines, con​duits, ducts, cables, wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any encasemen​ts containing such facilities, including those that convey electricity, gases, steam, liquid petroleum products, telephone or other communica​tions, cable television, water, wastewater, storm water, other liquids or chemicals, or traffic or other control systems. 


50. Unit Price Work--Work to be paid for on the basis of unit prices.


51. Work--The entire construction or the various separately identifiable parts thereof re​quired to be provided under the Contract Docu​ments. Work includes and is the result of performing or providing all labor, services, and documentation necessary to produce such construc​tion, and furnishing, installing, and incorporating all materials and equip​ment into such construction, all as required by the Contract Docu​ments.


52. Work Change Directive--A written statement to Contractor issued on or after the Effective Date of the Agreement and signed by Owner and recom​mended by Engineer ordering an addition, deletion, or revision in the Work, or responding to differing or unforeseen subsurface or physical conditions under which the Work is to be performed or to emergen​cies. A Work Change Directive will not change the Contract Price or the Contract Times but is evidence that the parties expect that the change ordered or documented by a Work Change Directive will be incorporated in a subse​quently issued Change Order following negotiations by the parties as to its effect, if any, on the Contract Price or Contract Times.

1.02
Terminology

A. The following words or terms are not defined but, when used in the Bidding Requirements or Contract Documents, have the following meaning.


B. Intent of Certain Terms or Adjectives

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered”, “as directed” or terms of like effect or import to authorize an exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to describe an action or determination of Engineer as to the Work. It is intended that such exercise of professional judgment, action or determination will be solely to evaluate, in general, the Work for compliance with the require​ments of and information in the Contract Documents and confor​mance with the design concept of the com​pleted Project as a function​ing whole as shown or indicated in the Contract Documents (unless there is a specific statement indicating otherwise). The use of any such term or adjective is not intended to and shall not be effective to assign to Engineer any duty or authority to supervise or direct the performance of the Work or any duty or authority to undertake responsibility contrary to the provisions of Paragraph 9.09 or any other provision of the Contract Documents.


C. Day

1.
The word “day” means a calendar day of 24 hours measured from midnight to the next midnight.


D. Defective

1. The word “defective,” when modifying the word “Work,” refers to Work that is unsatisfactory, faulty, or deficient in that it: 

a. does not conform to the Contract Documents, or

b. does not meet the require​ments of any applicable inspection, reference standard, test, or approval referred to in the Contract Docu​ments, or 

c. has been damaged prior to Engineer’s ​recommendation of final payment (unless responsi​bility for the protection thereof has been assumed by Owner at Substantial Completion in accor​dance with Paragraph 14.04 or 14.05).


E. Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connec​tion with services, materials, or equipment, shall mean to supply and deliver said services, materials, or equipment to the Site (or some other specified location) ready for use or installation and in usable or operable condition.


2. The word “install,” when used in connec​tion with services, materials, or equipment, shall mean to put into use or place in final position said services, materials, or equipment complete and ready for intended use.


3. The words “perform” or “provide,” when used in connec​tion with services, materials, or equipment, shall mean to furnish and install said services, materials, or equipment complete and ready for intended use.


4. When “furnish,” “install,” “perform,” or “pro​vide” is not used in connection with services, materials, or equipment in a context clearly requiring an obligation of Contractor, “provide” is implied.


F. Unless stated otherwise in the Contract Docu​ments, words or phrases which have a well-known technical or construction industry or trade meaning are used in the Contract Documents in accordance with such recognized meaning.

ARTICLE 2 - PRELIMINARY MATTERS

2.01
Delivery of Bonds and Evidence of Insurance

A. When Contractor delivers the execut​ed counterparts of the Agreement to Owner, Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish. When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor shall also deliver to Owner such bonds, insurance certificates, insurance endorsements, and other documents as Contractor may be required to furnish under the Contract Documents. 

B. Evidence of Insurance: Before any Work at the Site is started, Contractor and Owner shall each deliver to the other, with copies to each additional insured identified in the Supplementary Conditions, certificates of insur​ance (and other evidence of insur​ance which either of them or any additional insured may reason​ably request) which Contractor and Owner respectively are required to purchase and maintain in accordance with Article 5. Evidence of Insurance:  Before any Work at the Site is started, Contractor shall deliver to the Owner with copies to each additional insured identified in the Modified General Conditions Owner-approved copies of certificates of insurance, copies of endorsements, and other evidence of insurance which either of them or any additional insured may reasonably request, which Contractor is required to purchase and maintain in accordance with Article 5.
2.02
Copies of Documents

A. Owner shall furnish to Contractor up to ten printed or hard copies of the ​Drawings and Project Manual. Additional copies will be furnished upon request at the cost of reproduction.

2.03
Commencement of Contract Times; Notice to Proceed

A. The Contract Times will commence to run on the Effective Date of the Agree​ment or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A Notice to Pro​ceed may be given at any time within 30 days after the Effective Date of the Agreement. In no event will the Contract Times com​mence to run later than the sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the Agreement, whichev​er date is earlier.

2.04
Starting the Work

A. Contractor shall start to perform the Work on the date when the Contract Times com​mence to run. No Work shall be done at the Site prior to the date on which the Contract Times com​mence to run.

2.05
Before Starting Construction

A. Preliminary Schedules: Within 10 days after the Effective Date of the Agreement (unless otherwise speci​fied in the General Requirements), Contractor shall submit to Engineer for timely review:



2. a preliminary Schedule of Submittals; and


3. a preliminary Schedule of Values for all of the Work which includes quantities and prices of items which when added together equal the Contract Price and subdi​vides the Work into compo​nent parts in sufficient detail to serve as the basis for progress payments during performance of the Work. Such prices will include an appropriate amount of overhead and profit applicable to each item of Work. The total of the schedule of values prepared for the Work, as required by the General Conditions, shall not exceed the Bid submitted for the Work, unless such amount is adjusted as provided in the Contract Documents.


2.06
Preconstruction Conference

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer, and others as appropriate will be held to establish a working understanding among the parties as to the Work and to discuss the schedules referred to in Paragraph 2.05.A, proce​dures for handling Shop Drawings and other submittals, processing Applica​tions for Payment, and maintaining required records.

2.07
Initial Acceptance of Schedules

A. At least 10 days before submission of the first Application for Payment a conference attended by Contractor, Engineer, and others as appropri​ate will be held to review for acceptability to Engineer as provid​ed below the schedules submit​ted in accordance with Paragraph 2.05.A. Contractor shall have an additional 10 days to make corrections and adjustments and to complete and resubmit the sched​ules. No progress payment shall be made to Contractor until acceptable schedules are submitted to Engineer and Owner.




2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a workable arrangement for reviewing and processing the required submittals.


3. Contractor’s Schedule of Values will be accept​able to Engineer as to form and substance if it provides a reasonable allocation of the Contract Price to component parts of the Work.  Once approved by the Engineer, the Contractor will not change the allocation of the Contract Price to the component parts of the Work without the Engineer’s written approval.  The Engineer thereafter may from time to time require the Contractor to adjust such schedule if the Engineer determines it to be in any way unreasonable or inaccurate.  The Contractor then shall adjust the schedule of values as required by the Engineer within ten (10) days.  

4.  The Construction/Progress Schedule shall be prepared as provided in Paragraph 6.4.  

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT, AMENDING, REUSE

3.01
Intent

A. The Contract Documents are comple​mentary; what is required by one is as binding as if required by all. 


B. It is the intent of the Contract Documents to describe a functionally complete Project (or part there​of) to be constructed in accordance with the Contract Docu​ments. Any labor, documentation, services, materials, or equip​ment that may reasonably be inferred from the Contract Docu​ments or from prevailing custom or trade usage as being required to produce the intended result will be provided whether or not specifically called for at no additional cost to Owner.


C. Clarifications and interpretations of the Contract Documents shall be issued by Engineer as provided in Article 9.

3.02
Reference Standards

A. Standards, Specifications, Codes, Laws, and Regulations


1. Reference to standards, specifica​tions, manuals, or codes of any technical society, organiza​tion, or association, or to Laws or Regulations, whether such refer​ence be specific or by implica​tion, shall mean the stan​dard, specification, manual, code, or Laws or Regula​tions in effect at the time of opening of Bids (or on the Effective Date of the Agreement if there were no Bids), except as may be otherwise specifically stated in the Contract Documents.


2. No provision of any such standard, specification, manual or code, or any instruction of a Supplier shall be effective to change the duties or responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors, consul​tants, agents, or employ​ees from those set forth in the Contract Documents. No such provision or instruction shall be effective to assign to Owner, or Engineer, or any of, their Related Entities, any duty or author​ity to supervise or direct the perfor​mance of the Work or any duty or authority to undertake respon​sibility inconsistent with the provi​sions of ​the Con​tract Documents.

3.03
Reporting and Resolving Discrepancies

A. Reporting Discrepancies


1. Contractor’s Review of Contract Documents Before Starting Work: In addition to its obligations under the Instructions to Bidders, before undertaking each part of the Work, Contractor shall carefully study and compare the Contract Documents and check and verify perti​nent figures therein and all applicable field measure​ments. Contractor shall promptly report in writing to Engineer any conflict, error, ambiguity, or discrepancy which Contractor may discover and shall obtain a written interpretation or clarification from Engineer before proceeding with any Work affected thereby.


2. Contractor’s Review of Contract Documents During Performance of Work: If, during the performance of the Work, Contractor discovers any conflict, error, ambi​gu​ity, or discrepancy within the Con​tract Documents or between the Contract Docu​ments and any provi​sion of any Law or Regulation applicable to the perfor​mance of the Work or of any standard, specifica​tion, manual or code, or of any instruction of any Supplier, Contractor shall promptly report it to Engineer in writing. Contractor shall not proceed with the Work affected thereby (except in an emergency as required by Paragraph 6.16.A) until an amendment or supple​ment to the Contract Documents has been issued by one of the methods indicated in Paragraph 3.04.


3. Contractor shall not be 
liable to Owner or Engineer for failure to report any conflict, error, ambigu​ity, or dis​crepancy in the Contract Documents unless Contractor knew or reason​ably should have known thereof or Contractor failed to perform its obligations under the Instruction to Bidders.


4.  In addition to its obligations under the Instructions to Bidders, if Contractor proceeds with work that Contractor had actual knowledge or should have known that a conflict, error, ambiguity, or discrepancy existed as indicated above, correction of work constructed without such notification to Engineer shall be at Contractor's expense, (except in an emergency as authorized by Paragraph 6.16.A.).

B. Resolving Discrepancies


1. Except as may be otherwise specifically stated in the Con​tract Documents, the provi​sions of the Contract Documents shall take precedence in resolving any conflict, error, ambigu​ity, or discrepan​cy between the provisions of the Con​tract Docu​ments and:

a. the provisions of any stan​dard, specification, manual, code, or instruc​tion (whether or not specifi​cally incorporated by reference in the Contract Documents); or

b. the provisions of any Laws or Regulations applicable to the performance of the Work (unless such an interpretation of the provi​sions of the Contract Documents would result in viola​tion of such Law or Regulation).


2.  Within the Contract Documents, requirements of the Agreement shall take precedence over the Modified General Conditions, which shall take precedence over the Specifications, which shall take precedence over the Drawings.


3.  Within a particular Contract Document, figure dimensions on Drawings shall take precedence over general Drawings.  Specific instructions or specifications shall take precedence over general instructions or specifications.
3.04
Amending and Supplementing Contract Documents

A. The Contract Documents may be amended to provide for additions, deletions, and revisions in the Work or to modify the terms and conditions thereof by either a Change Order or a Work Change Directive.


B. The requirements of the Con​tract Documents may be supplemented, and minor variations and deviations in the Work may be autho​rized, by one or more of the following ways:


1. A Field Order; 


2. Engineer’s approval of a Shop Drawing or Sample; (Subject to the provisions of Paragraph 6.17.D.3); or 


3. Engineer’s written interpretation or clarification. 
3.05
Reuse of Documents

A. Contractor and any Subcontractor or Supplier or other individual or entity performing or furnishing all of the Work under a direct or indirect contract with Contractor, shall not: 


1. have or acquire any title to or ownership 
rights in any of the Drawings, Specifications, or other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or Engineer’s consultants, including electronic media editions; or 


2. reuse any of such Drawings, Specifications, 
other documents, or copies thereof on extensions of the Project or any other project without written consent of Owner and Engineer and specific written verification or adoption by Engineer. 


B. The prohibition of this Paragraph 3.05 will survive final payment, or termination of the Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract Documents for record purposes.

3.06
Electronic Data

A. Copies of data furnished by Owner or Engineer to Contractor or Contractor to Owner or Engineer that may be relied upon are limited to the printed copies (also known as hard copies). Files in electronic media format of text, data, graphics, or other types are furnished only for the convenience of the receiving party. Any conclusion or information obtained or derived from such electronic files will be at the user’s sole risk. If there is a discrepancy between the electronic files and the hard copies, the hard copies govern.


B. Because data stored in electronic media format can deteriorate or be modified inadvertently or otherwise without authorization of the data’s creator, the party receiving electronic files agrees that it will perform acceptance tests or procedures within 60 days, after which the receiving party shall be deemed to have accepted the data thus transferred. Any errors detected within the 60-day acceptance period will be corrected by the transferring party..


C. When transferring documents in electronic media format, the transferring party makes no representations as to long term compatibility, usability, or readability of documents resulting from the use of software application packages, operating systems, or computer hardware differing from those used by the data’s creator.

ARTICLE 4 - AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDI​TIONS; HAZARDOUS ENVIRONMENTAL CONDITIONS; REFERENCE POINTS

4.01
Availability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or restrictions not of general application but specifically related to use of the Site with which Contractor must comply in performing the Work. Owner will obtain in a timely manner and pay for easements for permanent structures or perma​nent changes in existing facilities. If Contractor and Owner are unable to agree on entitle​ment to or on the amount or extent, if any, of any adjust​ment in the Contract Price or Contract Times, or both, as a result of any delay in Owner’s furnishing the Site or a part thereof, Contractor may make a Claim therefor as provided in Paragraph 10.05.


B. Upon reason​able written request, Owner shall furnish Contractor with a current statement of record legal title and legal descrip​tion of the lands upon which the Work is to be per​formed and Owner’s interest therein as necessary for giving notice of or filing a mechanic's or construction lien against such lands in accordance with applicable Laws and Regula​tions. Upon reasonable request, Owner shall furnish Contractor with a Notice of Commencement prepared for the Project, conforming to the provisions of Ohio Revised Code Section 1311.252.

C. Contractor shall provide for all additional lands and access thereto that may be required for temporary construction facilities or storage of materials and equip​ment.

4.02
Subsurface and Physical Conditions

A. Reports and Drawings: The Supplementary Conditions identify: The Agreement identifies:

1. those reports of explorations and tests of subsurface conditions at or contiguous to the Site that Engineer has used in preparing the Contract Docu​ments; and


2. those draw​ings of physical conditions in or relat​ing to existing surface or subsurface struc​tures at or contiguous to the Site (except Underground Facilities) that Engineer has used in preparing the Contract Documents.
3.  it is possible that there may be other reports and/or tests of subsurface conditions at or contiguous to the Site.  The Owner makes no representation about such reports and/or tests, assuming they exist.

B. Limited Reliance by Contractor on Technical Data Autho​rized: Contractor may rely upon the general accuracy of the “technical data” contained in such reports and drawings, but such reports and drawings are not Contract Docu​ments. Such “techni​cal data” is identi​fied in the Supplementa​ry Conditions the Agreement. Except for such reli​ance on such “technical data,” Contractor may not rely upon or make any claim against Owner or Engineer, or any of their Related Entities with respect to:


1. the completeness of such reports and drawings for Contractor’s purposes, includ​ing, but not limited to, any aspects of the means, methods, techniques, sequences, and procedures of construction to be employed by Contractor, and safety precau​tions and programs incident thereto; or


2. other data, interpretations, opin​ions, and information contained in such reports or shown or indicated in such draw​ings; or


3. any Contractor inter​preta​tion of or conclusion drawn from any "technical data" or any such other data, interpre​tations, opinions, or infor​mation.  For example, all interpolations and extrapolations of data performed by Contractor to estimate locations or quantities of subsurface strata are independent factual assumptions, which Owner does not warrant.
4.03
Differing Subsurface or Physical Conditions

A. Notice: If Contractor believes that any subsur​face or physical condition at or contiguous to the Site that is uncovered or re​vealed either:


1. is of such a nature as to establish that any “technical data” on which Contractor is entitled to rely as provided in Paragraph 4.02 is materially inaccurate; or


2. is of such a nature as to require a change in the Contract Docu​ments; or


3. differs materially from that shown or indicated in the Contract Docu​ments; or


4. is of an unusual nature, and differs materially from conditions ordinarily encountered and generally recognized as inher​ent in work of the character provid​ed for in the Contract Docu​ments; 

then Contractor, as a condition precedent to any increase in the Contract Price and/or an extension of the Contract Times shall, promptly within 48 hours after becoming aware thereof and before further disturbing the subsurface or physical conditions or performing any Work in connec​tion therewith (except in an emergency as required by Paragraph 6.16.A), notify Owner and Engineer in writing about such condition. Contractor shall not further disturb such condition or perform any Work in connec​tion therewith (except as afore​said) until receipt of written order to do so.


B. Engineer’s Review: After receipt of written notice as required by Paragraph 4.03.A, Engineer will promptly review the pertinent condi​tion, deter​mine the necessity of Owner's obtaining additional exploration or tests with respect thereto, and advise Owner in writing (with a copy to Contractor) of Engineer’s findings and conclusions.


C. Possible Price and Times Adjust​ments 


1. The Contract Price or the Contract Times, or both, will be equitably adjusted to the extent that the existence of such differing subsurface or physical condition causes an in​crease or decrease in Contractor’s cost of, or time required for, perfor​mance of the Work; subject, however, to the follow​ing:

a. such condition must meet any one or more of the categories de​scribed in Paragraph 4.03.A; and

b. with respect to Work that is paid for on a Unit Price Basis, any adjust​ment in Contract Price will be subject to the provisions of Paragraphs 9.07 and 11.03. 


2. Contractor shall not be enti​tled to any adjustment in the Con​tract Price or Contract Times if:

a. Contractor knew of the existence of such conditions at the time Contractor made a final commit​ment to Owner with respect to Contract Price and Con​tract Times by the submis​sion of a Bid or becoming bound under a negotiat​ed contract; or

b. the existence of such condi​tion could reasonably have been discovered or revealed as a result of any examination, inves​tigation, explo​ration, test, or study of the Site and contiguous areas required by the Bid​ding Requirements or Contract Docu​ments to be conducted by or for Contractor prior to Contractor's making such final com​mitment; or

c. Contractor failed to give the written notice as re​quired by Paragraph 4.03.A.


3. If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in the Contract Price or Contract Times, or both, a Claim may be made therefor as provided in Paragraph 10.05. However, Owner and Engineer, and any of their Related Entities shall not be liable to Contractor for any claims, costs, losses, or damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) sustained by Contractor on or in connection with any other project or anticipated project.

4.04
Underground Facilities

A. Shown or Indicated: The informa​tion and data shown or indicated in the Contract Docu​ments with respect to existing Underground Facili​ties at or contiguous to the Site is based on infor​mation and data furnished to Owner or Engineer by the owners of such Under​ground Facili​ties, including Owner, or by others. Unless it is otherwise expressly provided elsewhere in these  Modified General Condi​tions:


1. Owner and Engineer shall not be responsible for the accuracy or com​pleteness of any such information or data; and


2. the cost of all of the fol​lowing will be included in the Contract Price, and Contractor shall have full responsibility for: 

a. review​ing and check​ing all such informa​tion and data, 

b. locating all Underground Facilities protecting all Underground Facilities in a manner at least as cautious and protective of safety and of underground facilities as those methods identified in Ohio Revised Code Sections 3781.25 and 3781.30,
c. coordi​nation of the Work with the owners of such Un​derground Facili​ties, including Owner, during construc​tion, and 

d. the safety and protection of all such Under​ground Facili​ties and repair​ing any damage thereto result​ing from the Work.


B. Not Shown or Indicated 


1. If an Under​ground Facility is uncovered or revealed at or contig​uous to the Site which was not shown or indicated, or not shown or indicated with reasonable accuracy in the Contract Documents, Contractor shall, prompt​ly after becom​ing aware thereof and before further disturbing conditions affected thereby or performing any Work in connection therewith (except in an emergency as required by Paragraph 6.16.A), identify the owner of such Under​ground Facility and give written notice to that owner and to Owner and Engineer. Engineer will promptly review the Under​ground Facility and determine the extent, if any, to which a change is required in the Contract Documents to reflect and document the consequences of the existence or location of the Under​ground Facility. During such time, Contractor shall be responsible for the safety and protection of such Underground Facility. 


2. If Engineer concludes that a change in the Contract Documents is required, a Work Change Directive or a Change Order will be issued to reflect and docu​ment such conse​quences. An equitable adjustment shall be made in the Contract Price or Contract Times, or both, to the extent that they are attributable to the existence or location of any Underground Facility that was not shown or indicated or not shown or indicated with reasonable accuracy in the Contract Documents and that Contractor did not know of and could not reasonably have been expected to be aware of or to have anticipated. If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any such adjustment in Contract Price or Contract Times, Owner or Contractor may make a Claim therefor as provided in Paragraph 10.05. 

4.05
Reference Points

A. Owner shall provide engineering surveys to establish reference points for construction which in Engineer’s judgment are necessary to enable Contractor to proceed with the Work. Contractor shall be responsible for laying out the Work, shall protect and preserve the established reference points and property monuments, and shall make no changes or reloca​tions without the prior written approval of Owner. Contractor shall report to Engineer whenev​er any reference point or property monument is lost or destroyed or requires relocation because of necessary changes in grades or locations, and shall be responsible for the accurate replacement or relocation of such reference points or property monuments by professionally qualified personnel. Contractor is referred to the General Requirements for additional requirements for laying out the work.
4.06
Hazardous Environmental Condition at Site

A. Reports and Drawings: Reference is made in the Agreement  for the identification of those reports and drawings relating to a Hazardous Environmental Condition identified at the Site, if any, that have been utilized by the Engineer in the preparation of the Contract Documents. 

B. Limited Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the general accuracy of the “technical data” contained in such reports and drawings, but such reports and drawings are not Contract Documents. Such “technical data” is identified in the Supplementary Conditions. Except for such reliance on such “technical data,” Contractor may not rely upon or make any claim against Owner or Engineer, or any of their Related Entities with respect to:


1. the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences and procedures of construction to be employed by Contractor and safety precautions and programs incident thereto; or


2. other data, interpretations, opinions and information contained in such reports or shown or indicated in such drawings; or


3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such other data, interpretations, opinions or information. 

C. Contractor shall not be responsible for any Hazardous Environmental Condition uncovered or re​vealed at the Site which was not shown or indicated in Drawings or Specifi​cations or identi​fied in the Contract Docu​ments to be within the scope of the Work. Contractor shall be responsible for a Hazardous Environmental Condition created with any materi​als brought to the Site by Contractor, Subcontractors, Suppliers, or anyone else for whom Contractor is responsible.


D. If Contractor encounters a Hazardous Environmental Condition or if Contractor or anyone for whom Contractor is responsible creates a Hazardous Environmental Condition, Contractor shall immedi​ately: (i) secure or otherwise isolate such condition; (ii) stop all Work in connection with such condition and in any area affected thereby (except in an emer​gency as required by Paragraph 6.16.A); and (iii) notify Owner and Engineer (and promptly thereafter confirm such notice in writing). Owner shall prompt​ly consult with Engineer concerning the necessity for Owner to retain a qualified expert to evaluate such condi​tion or take corrective action, if any. 


E. Contractor shall not be required to resume Work in connection with such condition or in any affected area until after Owner has ob​tained any required permits related thereto and delivered to Contractor written notice: (i) specifying that such condition and any affected area is or has been rendered safe for the resump​tion of Work; or (ii) specify​ing any special condi​tions under which such Work may be re​sumed safely. If Owner and Contractor cannot agree as to entitle​ment to or on the amount or extent, if any, of any adjustment in Contract Price or Contract Times, or both, as a result of such Work stop​page or such special conditions under which Work is agreed to be resumed by Contractor, either party may make a Claim therefor as provid​ed in Paragraph 10.05.


F. If after receipt of such written notice Contractor does not agree to resume such Work based on a reasonable belief it is unsafe, or does not agree to resume such Work under such special condi​tions, then Owner may order the portion of the Work that is in the area affected by such condi​tion to be deleted from the Work. If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if any, of an adjustment in Contract Price or Contract Times as a result of deleting such portion of the Work, then either party may make a Claim therefor as provided in Paragraph 10.05. Owner may have such deleted portion of the Work performed by Owner’s own forces or others in accor​dance with Article 7.


G. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold harmless Contractor, Subcontrac​tors, and Engineer, and the officers, directors, partners, employees, agents, consultants, and subcontractors of each and any of them from and against all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to a Hazard​ous Environmental Condi​tion, provided that such Hazardous Environmental Condition: (i) was not shown or indicated in the Draw​ings or Specifications or identified in the Contract Docu​ments to be included within the scope of the Work, and (ii) was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 4.06. G shall obli​gate Owner to indemni​fy any individual or entity from and against the conse​quences of that individual’s or entity’s own negli​gence.


H. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, partners, employees, agents, consultants, and subcontractors of each and any of them from and against all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to a Hazardous Environmental Condition created by Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 4.06.H shall obligate Contractor to indemnify any individual or entity from and against the consequences of that individual’s or entity’s own negli​gence.


I. The provisions of Paragraphs 4.02, 4.03, and 4.04 do not apply to a Hazardous Environmental Condition uncovered or revealed at the Site.

ARTICLE 5 - BONDS AND INSURANCE

5.01
Performance, Payment, and Other Bonds

A. Contractor shall furnish performance and payment bonds, each in an amount at least equal to the Contract Price as security for the faithful perfor​mance and payment of all of Contractor’s obligations under the Contract Documents. These bonds shall remain in effect until one year after the date when final payment becomes due or until completion of the correction period specified in Paragraph 13.07, whichever is later, except as provided otherwise by Laws or Regulations or by the Contract Documents. Contractor shall also furnish such other bonds as are required by the Contract Documents. Contractor shall furnish a Contract Bond in the amount of the Contract Price as security for the faithful performance and payment of all of Contractor’s obligations under the Contract Documents.  Such bond shall be in the form that meets the requirements of the Ohio Revised Code.  If the Contractor submitted a combined Bid Guaranty and Contract Bond with its bid for the Work, that form of Bond shall satisfy the Contractor’s requirement to provide a Contract Bond.  Contractor shall also furnish any other bonds as are required by the Contract Documents.

B. All bonds shall be in the form prescribed by the Contract Documents except as provided other​wise by Laws or Regulations, and shall be executed by such sureties as are named in the current list of “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Compa​nies” as pub​lished in Circular 570 (amended) by the Financial Management Service, Surety Bond Branch, U.S. Department of the Treasury and meet the other requirements of the Contract Documents. All bonds signed by an agent must be accompanied by a certified copy of the agent’s authority to act.


C. If the surety on any bond furnished by Contractor is declared bankrupt or becomes insolvent or its right to do business is terminated in any state where any part of the Project is located or it ceases to meet the requirements of Paragraph 5.01.B, Contractor shall promptly notify Owner and Engineer and shall, within 20 days after the event giving rise to such notification, provide another bond and surety, both of which shall comply with the requirements of Paragraphs 5.01.B and 5.02.


D.  Material Default or Termination.  If the Owner notifies the Contractor’s surety that the Contractor is in material default, the surety will complete its investigation of the claimed material default within 21 days.  The surety is advised to start looking for a replacement contractor upon notice of material default.  As part of its investigation, the surety shall promptly visit the offices of the Contractor, Engineer, and Owner to inspect and copy the available Project records.  The Owner, Engineer, and Contractor, upon written request by the surety, shall make such records available during regular business hours for such inspection and copying.  The Owner and Engineer’s making such records available as provided herein shall satisfy the Owner’s obligation to the surety to furnish documents for the investigation.  The surety will provide the Owner with the results of its investigation, including any written report or documents.  


If the Owner terminates the Contract and the surety proposes to takeover the Work, the surety shall do so no later than the later of the expiration of the 21-day investigation period or 10 days after the date the Owner terminates the Contract, whichever is later.  If the Owner terminates the Contract, and the surety proposes to provide a replacement contractor, the replacement contractor shall be fully capable of performing the Work in accordance with the Contract Documents.  If the Contractor is terminated for cause, the replacement contractor shall not be the Contractor or its employees, unless the Owner agrees in writing.  In the event the Surety takes over the Project, the surety’s obligation shall not be limited to the penal sum of the Bond.


If the surety does not propose an acceptable contractor as required by this Paragraph 5.01.D, the Owner may complete the Work by such means as it deems appropriate.  In the event the Owner agrees to accept a replacement contractor, the replacement contractor shall furnish its own bond for the replacement contractor’s scope of work, and neither the Contractor nor the surety shall be relieved of their obligations under the Contract Documents.


This Paragraph 5.01.D is in addition to any other rights of the Owner under the Contract Documents and is not intended to create any rights of the surety, including but not limited to the right to take over the Contractor’s obligations.


In the event of the Contractor’s termination and if the surety does not takeover the Work as provided in this Paragraph 5.01.D., the Owner may take possession of and use all materials, facilities and equipment at the Project Site or stored off-site for which Owner has paid in whole or in part.
5.02
Licensed Sureties and Insurers

A. All bonds and insurance required by the Contract Documents to be purchased and main​tained by Owner or Contractor shall be obtained from surety or insurance companies that are duly licensed or authorized in the jurisdiction in which the Project is located to issue bonds or insur​ance policies for the limits and coverages so required. Such surety and insurance companies shall also meet such addi​tional requirements and qualifications as may be provided in the Modified General Conditions.

5.03
Certificates of Insurance

A. Contractor shall deliver to Owner, with copies to each additional insured identi​fied in the Supple​mentary Conditions, certificates of insur​ance (and other evidence of insurance request​ed by Owner or any other additional insured) which Contractor is required to purchase and main​tain. Contractor shall deliver to Owner, with copies to each additional insured identified in the Modified General Conditions, certificates of insurance, copies of endorsements, and other evidence of insurance requested by Owner or any other additional insured, which Contractor is required to purchase and maintain.

B. Owner shall deliver to Contractor, with copies to each additional insured identified in these Supple​mentary Modified General Condi​tions, certificates of insurance (and other evi​dence of insur​ance requested by Contractor or any other additional insured) which Owner is required to purchase and maintain. 


C. Failure of Owner to demand such certificates or other evidence of full compliance with these insurance requirements or failure of Owner to identify a deficiency from evidence provided shall not be construed as a waiver of Contractor's obligation to maintain such insurance.


D. By requiring such insurance and insurance limits herein, Owner does not represent that coverage and limits will necessarily be adequate to protect Contractor, and such coverage and limits shall not be deemed as a limitation on Contractor's liability under the indemnities granted to Owner in the Contract Documents.
5.04
Contractor’s Liability Insurance

A. Contractor shall purchase and main​tain such liability and other insurance as is appro​priate for the Work being performed and as will provide protection from claims set forth below which may arise out of or result from Contractor’s performance of the Work and Contractor’s other obligations under the Contract Documents, whether it is to be per​formed by Contractor, any Subcon​tractor or Supplier, or by anyone directly or indirectly employed by any of them to perform any of the Work, or by anyone for whose acts any of them may be liable:


1. claims under workers’ compensa​tion, disability benefits, and other similar employ​ee benefit acts;


2. claims for damages because of bodily injury, occupational sickness or disease, or death of Contractor’s employees;


3. claims for damages because of bodily injury, sickness or disease, or death of any person other than Contractor’s employees;


4. claims for damages insured by reasonably available personal injury liability coverage which are sus​tained:

a. by any person as a result of an offense directly or indirectly related to the em​ploy​ment of such person by Contractor, or 

b. by any other person for any other reason;


5. claims for damages, other than to the Work itself, because of injury to or destruc​tion of tangible property wherever located, including loss of use resulting therefrom; and


6. claims for damages because of bodily injury or death of any person or property damage arising out of the ownership, mainte​nance or use of any motor vehicle.


B. The policies of insurance required by this Paragraph 5.04 shall:


1. with respect to insurance re​quired by Paragraphs 5.04.A.3 through 5.04.A.6 inclu​sive, include as additional insured (subject to any customary exclu​sion regarding profession​al liability) Owner and Engineer, and any other individuals or entities identified in these Supple​men​tary Modified General Condi​tions, all of whom shall be listed as addi​tional insureds, and include coverage for the respec​tive officers, directors, partners, employ​ees, agents, consultants and subcontractors of each and any of all such addi​tional insureds, and the insurance afforded to these addi​tional insureds shall provide primary coverage for all claims covered thereby;


2. include at least the specific coverages and be written for not less than the limits of liability provid​ed in the Supplementary Conditions Paragraph 5.04B.2.a or required by Laws or Regulations, whichever is greater;


a.  The minimum limits of liability for the required insurance policies listed in Paragraph 5.04.A shall not be less than the following unless a greater amount is required by law:

(1) Commercial General Liability (“CGL”):  Bodily injury (including death and personal injury ) and property damage with limits of $1,000,000 each occurrence and $2,000,000 aggregate.  CGL shall include (i) Premises-Operations, (ii) Explosion and Collapse Hazard, (iii) Underground Hazard, (iv) Independent Contractors’ Protective, (v) Broad Form Property Damage, including Completed Operations, (vi) Contractual Liability, (vii) Products and Completed Operations, (viii) Personal/Advertising Injury with Employment Exclusion deleted, (ix) Stopgap liability endorsement for $1,000,000 limit, and (x) per project aggregate endorsement.

(2)  Automobile Liability, covering all owned, non-owned, and hired vehicles used in connection with the Work:  Bodily injury (including death and personal injury) and property damage with a combined single limit of $1,000,000 per person and $1,000,000 each accident.

(3) Such policies shall be supplemented by an umbrella policy, also written on an occurrence basis, to provide additional protection to provide coverage in the total amount of $1,000,000 for each occurrence and $1,000,000 aggregate for contracts with a Contract Price of $250,000 or less; $2,000,000 each occurrence and $2,000,000 aggregate for contracts with a Contract Price greater than $250,000 but less than or equal to $500,000; $3,000,000 each occurrence and $3,000,000 aggregate for contracts with a Contract Price greater than $500,000 but less than or equal to $1,000,000; and $5,000,000 each occurrence and $5,000,000 aggregate for contracts with a Contract Price greater than $1,000,000.  

The following provisions shall also apply to the insurance provided by the Contractor:

(a) Contractor’s insurance shall be primary and non-contributory.  

(b) Insurance policies shall be written on an occurrence basis only.

(c)
The Contractor shall require all Subcontractors to provide Workers’ Compensation, CGL, and Automobile Liability Insurance with the same minimum limits specified herein, unless the Owner agrees to a lesser amount.

(d) 
Owner shall be named as a certificate holder on the policies of insurance maintained by Contractor.  The Contractor shall provide each additional insured with a certificate of insurance.

(e) 
The additional insured endorsement shall be ISO 20 10 11 85 or its equivalent so that Completed Operations liability extends to the additional insureds after the completion of the Project.

3. include products and completed operations insurance;


4. include contractual liability insurance covering Contractor’s indemnity obligations under Paragraphs 6.11 and 6.20;


5. contain a provision or endorse​ment that the coverage afforded will not be canceled, materi​ally changed with respect to coverage for the Project or renewal refused until at least 30 days prior written notice has been given to Owner and Contractor and to each other addi​tional insured identified in the Supplementary Modified General Conditions to whom a certifi​cate of insurance has been issued (and the certificates of insurance furnished by the Contractor pursuant to Paragraph 5.03 will so provide);


6. remain in effect at least until final payment and at all times thereafter when Contractor may be correcting, removing, or replac​ing defective Work in accordance with Paragraph 13.07; and


7. with respect to products and completed opera​tions insur​ance, and any insurance coverage written on a claims-made basis, remain in effect for at least two years after final payment.

a. Contractor shall furnish Owner and each other additional insured identified in these Supple​mentary Modified General Conditions, to whom a certificate of insurance has been issued, evidence satisfactory to Owner and any such additional insured of continua​tion of such insurance at final payment and one year thereafter.

5.05
Owner’s Liability Insurance

A. In addition to the insurance required to be provid​ed by Contractor under Paragraph 5.04, Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own liability insurance as will protect Owner against claims which may arise from operations under the Contract Docu​ments.

5.06
Property Insurance

A. Unless otherwise provided in the Supple​menta​ry Conditions, Owner shall purchase and maintain property insurance upon the Work at the Site in the amount of the full replacement cost thereof (subject to such deductible amounts as may be provid​ed in the Supplementary Conditions or required by Laws and Regulations). This insurance shall:


1. include the interests of Owner, Contractor, Subcontractors, and Engineer, and any other individuals or entities identi​fied in the Supplementary Condi​tions, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them, each of whom is deemed to have an insur​able interest and shall be listed as an insured or additional insured;


2. be written on a Builder’s Risk “all‑risk” or open peril or special causes of loss policy form that shall at least include insurance for physical loss or damage to the Work, tempo​rary buildings, false work, and materials and equipment in transit, and shall insure against at least the following perils or causes of loss: fire, lightning, extended coverage, theft, vandal​ism and malicious mischief, earthquake, collapse, debris remov​al, demolition occasioned by en​forcement of Laws and Regulations, water dam​age, (other than caused by flood) and such other perils or causes of loss as may be specifi​cal​ly required by the Supplementa​ry Conditions;


3. include expenses incurred in the repair or replacement of any insured property (including but not limited to fees and charges of engineers and archi​tects);


4. cover materials and equipment stored at the Site or at another location that was agreed to in writing by Owner prior to being incorporated in the Work, provided that such materials and equip​ment have been included in an Application for Payment recommended by Engineer;


5. allow for partial utilization of the Work by Owner;


6. include testing and startup; and


7. be maintained in effect until final pay​ment is made unless otherwise agreed to in writing by Owner, Contractor, and Engineer with 30 days written notice to each other addi​tional insured to whom a certifi​cate of insurance has been issued.

A.  Owner shall purchase and maintain property insurance upon the Work at the Site in the amount of full replacement cost thereof. Insurance shall be completed value form.

(1)
This insurance shall:

(a)
include the interests of Owner, Contractor, Subcontractors, Engineer, and any other individuals or entities identified herein, and the officers, directors, partners, employees, agents, and other consultants and subcontractors of any of them, each of whom is deemed to have an insurable interest and shall be listed as an insured or additional insured (Insurance certificates shall specifically indicate by name the additional insureds which are to include Owner and Engineer as well as other individuals or entities so identified.);

(b)
be written on a Builder's Risk "all-risk" form that shall at least include insurance for physical loss and damage to the Work, temporary buildings, falsework, and materials and equipment in transit and shall insure against at least the following perils or causes of loss: fire, lightning, extended coverage, theft, vandalism, and malicious mischief, earthquake, collapse, debris removal, demolition occasioned by enforcement of Laws and Regulations, water damage (including that caused by flood or hydrostatic pressure), and such other perils or causes of loss as may be specifically required by the Modified General Conditions;

(c)
include expenses incurred in the repair or replacement of any insured property (including but not limited to fees and charges of engineers and architects);

(d)
cover the total value of materials and equipment supplied under the Contract from the time Contractor takes possession of them until they are installed and tested by Contractor and the project is accepted as complete by Owner under an endorsement to this policy or in the form of Installation Floater Insurance of the "all risk" type;

(e)
allow for partial utilization of the Work by Owner;

(f)
include testing and startup; and

(g)
be maintained in effect until final payment is made unless otherwise agreed to in writing by Owner, Contractor, and Engineer with 30 days written notice to each other additional insured to whom a certificate of insurance has been issued.

(2)
Contractor shall be responsible for any deductible or self-insured retention.

(3)
The policies of insurance required to be purchased and maintained by Contractor in accordance with this Paragraph 5.06.A and shall comply with the requirements of Paragraph 5.06.C of these General Conditions.

B. Owner shall purchase and maintain such boiler and machinery insurance or additional property insur​ance as may be required by these Supplementary Modified General Condi​tions or Laws and Regulations which will include the interests of Owner, Contractor, Subcontractors, and Engineer, and any other individuals or entities identified in these Supplementary Modified General Conditions, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them, each of whom is deemed to have an insur​able interest and shall be listed as an insured or addi​tional insured.


C. All the policies of insurance (and the certifi​cates or other evidence thereof) required to be pur​chased and maintained in accordance with Paragraph 5.06 will contain a provision or endorsement that the coverage afforded will not be canceled or materially changed or renewal refused until at least 30 days prior written notice has been given to Owner and Contractor and to each other additional insured to whom a certificate of insurance has been issued and will contain waiver provisions in accor​dance with Paragraph 5.07.


D. Owner shall not be responsible for purchas​ing and maintaining any property insurance specified in this Paragraph 5.06 to protect the interests of Contractor, Subcontrac​tors, or others in the Work to the extent of any deductible amounts that are identified in the Supple​mentary Conditions. Contractor shall pay all deductible provisions applicable to claims related to the Project made under and paid by insurance.  If more than one Contractor is responsible for the incident giving rise to the insurance coverage, the Contractors shall be responsible on a pro rata basis, according to their responsibility for the occurrence or accident giving rise to the claim, for payment of the deductible.  The maximum deductible shall be $5,000.  The risk of loss within such identified deductible amount will be borne by Contractor, Subcontractors, or others suffering any such loss, and if any of them wishes property insurance cover​age within the limits of such amounts, each may purchase and maintain it at the purchaser’s own expense.


E. If Contractor requests in writing that other special insurance be included in the property insurance policies provided under Paragraph 5.06, Owner shall, if possible, include such insurance, and the cost thereof will be charged to Contractor by appropri​ate Change Order. Prior to com​mencement of the Work at the Site, Owner shall in writing advise Contractor whether or not such other insurance has been procured by Owner.

5.07
Waiver of Rights

A. Owner and Contractor intend that all policies purchased in accor​dance with Paragraph 5.06 will protect Owner, Contractor, Subcontractors, and Engineer, and all other individuals or entities identi​fied in these Supple​mentary Modified General Condi​tions to be listed as insureds or additional insureds (and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them) in such policies and will provide primary cover​age for all losses and damages caused by the perils or causes of loss covered thereby. All such policies shall contain provisions to the effect that in the event of payment of any loss or damage the insurers will have no rights of recov​ery against any of the insureds or additional insureds thereunder. Owner and Contractor waive all rights against each other and their respective officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them for all losses and damages caused by, arising out of or resulting from any of the perils or causes of loss covered by such policies and any other property insurance applica​ble to the Work; and, in addi​tion, waive all such rights against Subcontrac​tors, and Engineer, and all other individuals or entities identified in these Supple​men​tary Modified General Condi​tions to be listed as insured or additional insured (and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them) under such policies for losses and damages so caused. None of the above waivers shall extend to the rights that any party making such waiver may have to the pro​ceeds of insurance held by Owner as trustee or other​wise payable under any policy so issued.


B. Owner waives all rights against Contractor, Subcontrac​tors, and Engineer, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them for:


1. loss due to business inter​ruption, loss of use, or other consequential loss extending be​yond direct physical loss or damage to Owner’s property or the Work caused by, arising out of, or resulting from fire or other perils whether or not insured by Owner; and


2. loss or damage to the com​pleted Pro​ject or part thereof caused by, arising out of, or resulting from fire or other insured peril or cause of loss covered by any property insurance main​tained on the completed Project or part thereof by Owner during partial utilization pursuant to Paragraph 14.05, after Substan​tial Com​pletion pursuant to Paragraph 14.04, or after final payment pursuant to Paragraph 14.07.


C. Any insurance policy maintained by Owner cover​ing any loss, damage or consequential loss referred to in Paragraph 5.07.B shall contain provisions to the effect that in the event of payment of any such loss, damage, or consequential loss, the insurers will have no rights of recovery against Contractor, Sub​contrac​tors, or Engineer, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them.

5.08
Receipt and Application of Insurance Proceeds

A. Any insured loss under the policies of insurance required by Paragraph 5.06 will be adjusted with Owner and made payable to Owner as fiduciary for the insureds, as their interests may appear, subject to the requirements of any applicable mortgage clause and of Paragraph 5.08.B. Owner shall deposit in a separate account any money so received and shall distribute it in accordance with such agree​ment as the parties in interest may reach. If no other special agreement is reached, the damaged Work shall be repaired or re​placed, the moneys so received applied on account thereof, and the Work and the cost thereof covered by an appropriate Change Order.


B. Owner as fiduciary shall have power to adjust and settle any loss with the insurers unless one of the parties in interest shall object in writing within 15 days after the occurrence of loss to Owner’s exercise of this power. If such objection be made, Owner as fiduciary shall make settlement with the insurers in accordance with such agreement as the parties in interest may reach. If no such agreement among the parties in interest is reached, Owner as fiduciary shall adjust and settle the loss with the insurers. 
5.09
Acceptance of Bonds and Insurance; Option to Replace

A. If either Owner or Contractor has any objection to the coverage afforded by or other provi​sions of the bonds or insurance required to be purchased and maintained by the other party in accor​dance with Article 5 on the basis of non‑conformance with the Contract Documents, the objecting party shall so notify the other party in writing within 10 days after receipt of the certificates (or other evidence requested) required by Paragraph 2.01.B. Owner and Contractor shall each provide to the other such additional information in respect of insurance provided as the other may reasonably request. If either party does not purchase or maintain all of the bonds and insurance required of such party by the Con​tract Documents, such party shall notify the other party in writing of such failure to purchase prior to the start of the Work, or of such failure to maintain prior to any change in the required coverage. Without prejudice to any other right or remedy, the other party may elect to obtain equiva​lent bonds or insurance to protect such other party's interests at the expense of the party who was required to provide such coverage, and a Change Order shall be issued to adjust the Contract Price accordingly.

5.10
Partial Utilization, Acknowledgment of Property Insurer

A. If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Sub​stan​tial Completion of all the Work as provided in Paragraph 14.05, no such use or occu​pancy shall commence before the insurers providing the property insurance pursuant to Paragraph 5.06 have acknowledged notice thereof and in writing effected any changes in cover​age necessitated thereby. The insurers providing the proper​ty insurance shall consent by endorse​ment on the policy or policies, but the property insurance shall not be canceled or permitted to lapse on account of any such partial use or occupan​cy.

ARTICLE 6 - CONTRACTOR’S RE​SPONSIBILITIES

6.01
Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devot​ing such attention thereto and applying such skills and expertise as may be necessary to perform the Work in accordance with the Contract Documents. Contractor shall be solely responsible for the means, methods, techniques, sequences, and proce​dures of construction. Contractor shall not be responsible for the negligence of Owner or Engineer in the design or specification of a specific means, method, tech​nique, sequence, or proce​dure of construction which is shown or indicated in and expressly required by the Contract Documents. 


B. At all times during the progress of the Work, Contractor shall assign a competent resident superin​tendent who shall not be replaced without written notice to Owner and Engineer except under extraordinary circumstances. The superinten​dent will be Contractor’s representative at the Site and shall have authority to act on behalf of Contractor. All communications given to or received from the superin​tendent shall be binding on Contractor.

6.02
Labor; Working Hours

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work and perform construction as required by the Contract Docu​ments. Contractor shall at all times maintain good disci​pline and order at the Site.


B. Except as other​wise required for the safety or protection of persons or the Work or property at the Site or adjacent thereto, and except as other​wise stated in the Contract Docu​ments, all Work at the Site shall be performed during regular working hours. Contractor will not permit the performance of Work on a Saturday, Sunday, Shut Down Dates as defined in the Agreement, or any legal holiday without Owner’s written consent (which will not be unreasonably withheld) given after prior written notice to Engineer.

6.03
Services, Materials, and Equipment

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume full responsibility for all services, materials, equipment, labor, transportation, construction equipment and machin​ery, tools, appliances, fuel, power, light, heat, telephone, water, sanitary facilities, temporary facilities, and all other facilities and incidentals necessary for the performance, testing, start‑up, and completion of the Work.


B. All materials and equipment incorporated into the Work shall be as specified or, if not specified, shall be of good quality and new, except as otherwise provided in the Contract Docu​ments. All special warranties and guaran​tees required by the Specifica​tions shall expressly run to the benefit of Owner. If required by Engineer, Contractor shall furnish satisfactory evidence (including reports of required tests) as to the source, kind, and quality of materials and equip​ment. Contractor warrants that all materials and equipment are suitable and fit for the intended use of such materials and equipment and are free from defects in material, workmanship or design.  The foregoing applies whether the materials or equipment are specified in the Contract Documents. 

C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, except as otherwise may be provided in the Contract Docu​ments.

6.04
Progress Schedule

A. Contractor shall adhere to the Prog​ress Schedule established in accordance with the Contract 

Documents.   .


1. The Contractor, promptly after being awarded the Contract and within five (5) days of the date of any request from the Coordinating Contractor, Design Professional or the Owner to submit scheduling information, shall submit proposed scheduling information for its Work to the Coordinating Contractor, Design Professional and to the Owner in such form and in such detail as requested by the Coordinating Contractor.  The Coordinating Contractor shall prepare the Progress Schedule within ten (10) days of the date of the Notice to Proceed.  The Progress Schedule shall include and be consistent with any applicable Milestone Dates in the Construction Documents.  The Coordinating Contractor shall prepare all Progress Schedules in CPM format unless provided otherwise in the Contract Document or otherwise agreed in writing by the Owner.  The Progress Schedule is for the purpose of coordinating the timing, phasing and sequence of the Work of the Contractors and shall not change or modify the Date for Substantial Completion.  The Date for Substantial Completion shall only be changed or modified by Change Order, other Modification or a Claim that is Finally Resolved, regardless of the date in the Proposed Schedule. 
.1
The Coordinating Contractor shall update the Progress Schedule each month.  In preparing and updating the Progress Schedule, the Coordinating Contractor shall take into consideration but not be bound by the scheduling and other information submitted by the Contactors.  

.2
The Progress Schedule shall be manpower loaded and shall include a schedule of the submission of Shop Drawings, Product Data and Samples.

.3
The Contractor shall, on a weekly basis, prepare and submit to the Coordinating Contractor a written report describing the activities begun or finished during the preceding week, Work in progress, expected completion of the Work, a look-ahead projection of all activities to be started or finished in the upcoming two (2) weeks, including without limitation the Contractor’s workforce crew size and total resource hours associated with such Work and any other information requested by the Coordinating Contractor or the Architect.

.4
The float in the Progress Schedule and any updates to it shall belong to the Owner.  Float shall mean the amount of time by which activities may be delayed without affecting the Contract Date for Substantial Completion.


2.  The Contractor's obligation to furnish requested scheduling information is a material term of its Contract.  If the Contractor fails to furnish requested scheduling information in writing within five (5) days of a request for such information from the Coordinating Contractor, Design Professional or Owner, the Contractor shall pay and the Owner may withhold from the Contractor Liquidated Damages at the rate of Fifty Dollars ($50.00) a day for each calendar day thereafter that the Contractor fails to furnish the requested information.  



            B. THE PERIODS OF TIME IN THE PROJECT CONSTRUCTION SCHEDULE ARE OF THE ESSENCE TO THIS CONTRACT.  THE CONTRACTOR SHALL PROSECUTE ITS WORK IN ACCORDANCE WITH THE CURRENT PROJECT CONSTRUCTION SCHEDULE.

             1.   Notice of Delays.  As a condition precedent to any increase in the Contract Price and/or Contract Times, the Contractor shall give the Owner and the Engineer verbal notice of any delay affecting its Work within two (2) business days of the commencement of the delay.  In addition and also as a condition precedent to any increase in the Contract Price and/or Contract Times, the Contractor shall give the Owner and Engineer written notice of the delay within ten (10) business days of the commencement of the delay with specific recommendations about how to minimize the effect of the delay.  The written notice of the delay shall conspicuously state that it is a "NOTICE OF DELAY."  A notice of a delay shall not constitute the submission of a Claim.  Contract Times shall only be changed as provided in the Agreement.  The Contractor acknowledges and agrees that these notice provisions are material terms of the Contract Documents and give the Owner the opportunity to take action to minimize the cost and/or effect of delays.
6.05
Substitutes and “Or‑Equals”

A.  . .  Substitutions prior to the receipt of bids shall be governed by the Instruction to Bidders.  Substitutions after the entry into the Agreement shall be governed by these Modified General Conditions.  Unless the specifica​tion or description con​tains or is  followed by words reading that no like, equivalent, or “or‑equal” item or no substitution is permitted, other items of material or equipment or material or equipment of other Suppli​ers may be submitted to Engineer for review under the circum​stances described below.   


1. “Or‑Equal” Items: If in Engineer’s sole discre​tion an item of material or equip​ment pro​posed by Contractor is function​ally equal to that named and sufficiently similar so that no change in related Work will be required, it may be con​sidered by Engineer as an “or‑equal” item, in which case review and approval of the proposed item may, in Engineer’s sole discre​tion, be accom​plished without compliance with some or all of the require​ments for approval of proposed substi​tute items. For the purposes of this Paragraph 6.05.A.1, a proposed item of material or equipment will be considered functionally equal to an item so named if: 

a. in the exercise of reasonable judgment Engineer determines that: 


1) it is at least equal in materials of construction, quality, durability, appearance, strength, and design characteristics; 


2) it will reliably perform at least equally well the function and achieve the results imposed by the design concept of the completed Project as a functioning whole, 


3) it has a proven record of performance and availability of responsive service; and

b. Contractor certifies that, if approved and incorporated into the Work: 


1) there will be no increase in cost to the Owner or increase in Contract Times, and 


2) it will conform substantially to the detailed requirements of the item named in the Contract Documents.

2. Substitute Items 

a. If in Engineer’s sole discretion an item of materi​al or equipment pro​posed by Contractor does not qualify as an “or‑equal” item under Paragraph 6.05.A.1, it will be considered a proposed substitute item. 

b. Contractor shall submit suffi​cient infor​ma​tion as provided below to allow Engineer to determine that the item of material or equipment proposed is essentially equiva​lent to that named and an accept​able substitute therefor. Re​quests for review of proposed substitute items of materi​al or equipment will not be accepted by Engineer from anyone other than Contractor. 

c. The requirements for review by Engineer will be as set forth in Paragraph 6.05.A.2.d, as supplemented in the General Requirements and as Engineer may decide is appropriate under the circumstances. 

d. Contractor shall make written applica​tion to Engineer for review of a proposed substitute item of material or equipment that Contractor seeks to furnish or use. The application: 


1) shall certify that the proposed substi​tute item will: 

a) perform ade​quately the functions and achieve the results called for by the general design, 

b) be similar in substance to that specified, and

c) be suited to the same use as that specified; 


2) will state:

a) the extent, if any, to which the use of the pro​posed substitute item will preju​dice Contractor’s achievement of Substan​tial Comple​tion on time;

b) whether or not use of the proposed substitute item in the Work will re​quire a change in any of the Contract Docu​ments (or in the provisions of any other direct contract with Owner for other work on the Project) to adapt the de​sign to the proposed substi​tute item; and

c) whether or not incorporation or use of the proposed substi​tute item in con​nection with the Work is sub​ject to payment of any license fee or royalty;


3) will identify: 

a) all variations of the pro​posed substitute item from that specified , and 

b) available engineering, sales, maintenance, repair, and replacement services; 


4) and shall contain an itemized esti​mate of all costs or credits that will result directly or indi​rectly from use of such substitute item, including costs of rede​sign and claims of other con​tractors affected by any resulting change,


B. Substitute Construction Methods or Proce​dures: If a specific means, method, technique, se​quence, or procedure of construction is expressly required by the Contract Documents, Contractor may furnish or utilize a substitute means, meth​od, technique, sequence, or procedure of con​struction approved by Engineer. Contractor shall submit sufficient information to allow Engineer, in Engineer’s sole discre​tion, to determine that the substitute proposed is equivalent to that expressly called for by the Contract Docu​ments. The requirements for review by Engineer will be similar to those provided in Paragraph 6.05.A.2.


C. Engineer’s Evaluation: Engineer will be allowed a reasonable time within which to evaluate each propos​al or submittal made pursuant to Paragraphs 6.05.A and 6.05.B. Engineer may require Contractor to furnish additional data about the pro​posed substitute item. Engineer will be the sole judge of accept​abili​ty. No “or equal” or substitute will be or​dered, installed or utilized until Engineer’s review is complete, which will be evidenced by either a Change Order for a substitute or an approved Shop Drawing for an “or equal.” Engineer will advise Contractor in writing of any negative determination.


D. Special Guarantee: Owner may require Contractor to furnish at Contractor’s ex​pense a special performance guarantee or other surety with respect to any substitute. 


E. Engineer’s Cost Reimbursement: Engineer will record Engineer’s costs in evalu​ating a substitute proposed or submitted by Contractor pursuant to Paragraphs 6.05.A.2 and 6.05.B Whether or not Engineer approves a substitute item so pro​posed or submitted by Contractor, Contractor shall reimburse Owner for the charges of Engineer for evaluat​ing each such proposed substi​tute. Contractor shall also reimburse Owner for the charges of Engineer for making changes in the Contract Documents (or in the provisions of any other direct contract with Owner) resulting from the acceptance of each proposed substitute.


F. Contractor’s Expense: Contractor shall provide all data ​in support of any pro​posed substitute or “or‑equal” at Contractor’s expense.

6.06
Concerning Subcontractors, Suppliers, and Others

A. Contractor shall not em​ploy any Subcon​tractor, Supplier, or other individual or entity (includ​ing those acceptable to Owner as indicated in Paragraph 6.06.B), wheth​er initially or as a replacement, against whom Owner may have reason​able objection. Contractor shall not be required to employ any Sub​contractor, Supplier, or other individual or entity to furnish or perform any of the Work against whom Contractor has reason​able objection. If Owner or Engineer after due investigations has reasonable objections to any proposed Subcontractor, Supplier, or other individual or entity, either may request Contractor submit an acceptable substitute without an increase in Contract Price, and the Contractor shall do so within ten (10) days..

B. If the Contract Documents require the identity of certain Subcontractors, Suppliers, or other individuals or entities to be submit​ted to Owner in advance for review or acceptance by Owner by a speci​fied date prior to the Effec​tive Date of the Agree​ment, and if Contractor has submit​ted a list thereof in accor​dance with the Contract Documents  Supple​mentary Conditions, Owner’s acceptance (either in writing or by failing to make written objec​tion thereto by the date indicated for acceptance or objection in the Bidding Documents or the Con​tract Documents) of any such Subcon​tractor, Supplier, or other individual or entity so identified may be revoked on the basis of reason​able objection after due investigation. Contractor shall submit an accept​able replacement for the rejected Subcontractor, Supplier, or other individual or entity, and the Contract Price will be adjusted by the differ​ence in the cost occasioned by such replacement, and an appropriate Change Order will be issued. No review or accep​tance by Owner of any such Subcon​tractor, Supplier, or other individual or entity, whether initial​ly or as a replacement, shall consti​tute a waiver of any right of Owner or Engineer to reject defective Work.


C. Contractor shall be fully respon​si​ble to Owner and Engineer for all acts and omis​sions of the Subcontractors, Suppli​ers, and other individuals or entities perform​ing or furnishing any of the Work just as Contractor is responsible for Contractor’s own acts and omissions. Noth​ing in the Contract Documents:


1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity any contrac​tual relation​ship be​tween Owner or Engineer and any such Subcontractor, Supplier or other individual or entity, nor


2. shall anything in the Contract Documents create any obligation on the part of Owner or Engineer to pay or to see to the payment of any moneys due any such Subcon​tractor, Supplier, or other individual or entity except as may otherwise be re​quired by Laws and Regula​tions.


D. Contractor shall be solely respon​sible for scheduling and coordinating the Work of Sub​con​tractors, Suppliers, and other individuals or entities perform​ing or furnish​ing any of the Work under a direct or indirect contract with Contractor. 


E. Contractor shall require all Subcon​trac​tors, Suppliers, and such other individuals or entities per​forming or furnish​ing any of the Work to com​mu​nicate with Engineer through Contractor.


F. The divisions and sections of the Specifica​tions and the identifications of any Drawings shall not control Contractor in dividing the Work among Subcon​tractors or Suppliers or delineating the Work to be performed by any specific trade.


G. All Work performed for Contractor by a Subcontractor or Supplier will be pursuant to an appro​priate agreement between Contractor and the Subcontractor or Supplier which specifically binds the Subcontractor or Supplier to the applicable terms and conditions of the Contract Documents for the benefit of Owner and Engineer. Whenever any such agreement is with a Subcontractor or Supplier who is listed as an additional insured on the property insur​ance provided in Paragraph 5.06, the agreement between the Contractor and the Subcontractor or Supplier will contain provisions whereby the Subcontrac​tor or Supplier waives all rights against Owner, Contractor, and Engineer,, and all other individuals or entities identified in these Supplementary Modified General Conditions to be listed as insureds or additional insureds (and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them) for all losses and damages caused by, arising out of, relating to, or resulting from any of the perils or causes of loss covered by such policies and any other property insurance applicable to the Work. If the insurers on any such policies require separate waiver forms to be signed by any Subcontractor or Supplier, Contractor will obtain the same.

6.07
Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in the performance of the Work or the incorporation in the Work of any invention, design, process, product, or device which is the subject of patent rights or copyrights held by others. If a particular invention, design, process, product, or device is specified in the Contract Docu​ments for use in the performance of the Work and if to the actual knowledge of Owner or Engineer its use is subject to patent rights or copyrights calling for the payment of any license fee or royalty to others, the existence of such rights shall be disclosed by Owner in the Contract Documents. 


B. To the fullest extent permitted by Laws and Regula​tions, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, partners, employees, agents, consul​tants and subcontractors of each and any of them from and against all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to any infringe​ment of patent rights or copyrights incident to the use in the performance of the Work or resulting from the incorpo​ration in the Work of any invention, design, process, product, or device not specified in the Con​tract Docu​ments.

6.08
Permits

A. Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for all construction permits and licenses. Owner shall assist Contractor, when necessary, in obtain​ing such permits and licenses. Contractor shall pay all governmental charges and inspection fees necessary for the prosecution of the Work which are applicable at the time of opening of Bids, or, if there are no Bids, on the Effective Date of the Agreement. Owner shall pay all charges of utility owners for connections for providing permanent service to the Work. 

6.09
Laws and Regulations

A. Contractor shall give all notices required by and shall comply with all Laws and Regula​tions applica​ble to the performance of the Work. Except where otherwise expressly required by applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for monitor​ing Contractor’s compli​ance with any Laws or Regulations.


B. If Contractor per​forms any Work know​ing or having reason to know that it is contrary to Laws or Regulations, Contractor shall bear all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to such Work. However, it shall not be Contractor’s primary responsibility to make certain that the Specifica​tions and Drawings are in accordance with Laws and Regulations, but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03.


C. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the Effective Date of the Agreement if there were no Bids) having an effect on the cost or time of performance of the Work shall be the subject of an adjustment in Contract Price or Contract Times. If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any such adjustment, a Claim may be made therefor as provided in Paragraph 10.05.

6.10
Taxes

A. Contractor shall pay all sales, con​sum​er, use, and other similar taxes required to be paid by Contractor in accordance with the Laws and Regulations of the place of the Project which are applicable during the performance of the Work.


B.  Materials purchased for use or consumption in connection with the proposed Work will be exempt from the State of Ohio Sales Tax, as provided in Section 5739.02 of the Ohio Revised Code, and also from the State of Ohio Use Tax, as provided in Section 5741.01 of the Ohio Revised Code.  The Owner will provide the Contractor with a Construction Tax Exempt Certificate upon request, made through the Engineer.


C.  Purchases by the Contractor of expendable items, such as form lumber, tools, oil, greases, fuel, or equipment rentals, are subject to the application of Ohio Sales or Use Taxes.


D.  In addition to any other taxes required to be withheld by the Contractor, the Contractor shall withhold any income taxes due to the Owner for wages, salaries and commissions paid to its employees for work done under this Agreement and further agrees that any of its subcontractors shall, by the terms of its subcontract, be required to withhold any such income taxes due for work performed under this Agreement.

6.11
Use of Site and Other Areas

A. Limitation on Use of Site and Other Areas


1. Contractor shall confine construction equip​ment, the storage of materials and equipment, and the operations of workers to the Site and other areas permitted by Laws and Regu​lations, and shall not unreasonably encumber the Site and other areas with construc​tion equipment or other materi​als or equipment. Contractor shall assume full responsibility for any damage to any such land or area, or to the owner or occupant thereof, or of any adjacent land or areas resulting from the performance of the Work. 


2. Should any claim be made by any such owner or occupant because of the performance of the Work, Contractor shall promptly settle with such other party by negotiation or otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law.


3. To the fullest extent permitted by Laws and Regula​tions, Contractor shall indemnify and hold harmless Owner and Engineer, and the offi​cers, directors, partners, employees, agents, consultants and subcontractors of each and any of them from and against all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to any claim or action, legal or equita​ble, brought by any such owner or occu​pant against Owner, Engineer, or any other party indemni​fied hereunder caused or alleged to have been caused by or based upon Contractor's performance of the Work.


B. Removal of Debris During Performance of the Work: During the progress of the Work Contractor shall keep the Site and other areas free from accu​mula​tions of waste materials, rubbish, and other debris. Removal and disposal of such waste materi​als, rubbish, and other debris shall con​form to applica​ble Laws and Regulations.


C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the Work and make it ready for utilization by Owner. At the com​pletion of the Work Contractor shall remove from the Site all tools, appliances, construc​tion equipment and machinery, and surplus materi​als and shall restore to original condition all property not designated for alteration by the Contract Documents.


D. Loading Structures: Contractor shall not load nor permit any part of any structure to be loaded in any manner that will endanger the structure, nor shall Contractor subject any part of the Work or adjacent proper​ty to stresses or pressures that will endanger it.

6.12
Record Documents

A. Contractor shall maintain in a safe place at the Site one two record copy copies of all Drawings, Specifica​tions, Addenda, Change Orders, Work Change Directives, Field Orders, and written interpreta​tions and clarifications in good order and annotated to show changes made during construc​tion. These record documents together with all approved Samples and a counterpart of all approved Shop Drawings will be available to Engi​neer for reference. Upon comple​tion of the Work, these record documents, Samples, and Shop Drawings will be delivered to Engi​neer for Owner  The Contractor shall deliver these record documents, samples, and shop drawings to the Engineer, no later than the date for Substantial Completion for the Engineer’s review and transmittal to Owner.
6.13
Safety and Protection

A. Contractor shall be solely responsible for initiating, maintaining and supervising all safety precau​tions and programs in connection with the Work. Contractor shall take all necessary precautions for the safety of, and shall provide the necessary protection to prevent damage, injury or loss to:


1. all persons on the Site or who may be affected by the Work;


2. all the Work and materials and equip​ment to be incorporated therein, whether in storage on or off the Site; and


3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, pave​ments, roadways, structures, utilities, and Under​ground Facili​ties not designated for removal, reloca​tion, or replacement in the course of construc​tion.


B. Contractor shall comply with all applica​ble Laws and Regulations relating to the safety of persons or property, or to the protection of persons or property from damage, injury, or loss; and shall erect and main​tain all necessary safeguards for such safety and protec​tion. Contractor shall notify owners of adjacent property and of Underground Facilities and other utility owners when prosecution of the Work may affect them, and shall cooperate with them in the protection, remov​al, relocation, and replacement of their property. 


C. All damage, injury, or loss to any proper​ty referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused, directly or indirectly, in whole or in part, by Contractor, any Subcon​tractor, Supplier, or any other individual or entity directly or indirect​ly em​ployed by any of them to perform any of the Work, or anyone for whose acts any of them may be liable, shall be remedied by Contractor (except damage or loss attributable to the fault of Draw​ings or Specifications or to the acts or omissions of Owner or Engineer, or anyone employed by any of them, or anyone for whose acts any of them may be liable, and not attributable, directly or indirectly, in whole or in part, to the fault or negligence of Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly em​ployed by any of them). 


D. Contractor’s duties and responsibil​ities for safety and for protection of the Work shall continue until such time as all the Work is completed and Engineer has issued a notice to Owner and Contractor in accordance with Paragraph 14.07.B that the Work is accept​able (except as otherwise ex​pressly provided in connection with Substantial Comple​tion).

6.14
Safety Representative

A. Contractor shall designate a qualified and experienced safety representative at the Site whose duties and responsibilities shall be the prevention of accidents and the maintaining and supervising of safety precautions and programs.


B.  Contractor shall keep at the Site at all times during the progress of the Work a competent person to comply with OSHA trenching and excavation requirements.  The competent person shall be one who is capable of identifying existing and predictable hazards in the surroundings, or working conditions that are unsanitary, hazardous or dangerous to employees, and who has authorization to take prompt corrective measures to eliminate them.

6.15
Hazard Communication Programs

A. Contractor shall be responsible for coordi​nating any exchange of material safety data sheets or other hazard communication information required to be made available to or exchanged be​tween or among employers at the Site in accordance with Laws or Regulations.

6.16
Emergencies

A. In emergencies affecting the safety or protec​tion of persons or the Work or property at the Site or adjacent thereto, Contractor is obligated to act to prevent threatened dam​age, injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes that any significant changes in the Work or variations from the Contract Documents have been caused thereby or are required as a result thereof. If Engineer determines that a change in the Contract Documents is required be​cause of the action taken by Contractor in response to such an emergency, a Work Change Directive or Change Order will be issued.

6.17
Shop Drawings and Samples

A. Contractor shall submit Shop Draw​ings and Samples to Engineer for review and approval in accor​dance with the acceptable Schedule of Submittals (as required by Paragraph 2.07). Each submittal will be identified as Engineer may require. 


1. Shop Drawings

a. Submit number of copies specified in the General Requirements.

b. Data shown on the Shop Drawings will be complete with respect to quan​tities, dimen​sions, speci​fied perfor​mance and design criteria, materials, and similar data to show Engineer the services, materials, and equipment Contractor proposes to provide and to enable Engineer to review the informa​tion for the limited purposes required by Paragraph 6.17.D.


2. Samples: Contractor shall also submit Samples to Engineer for review and approval in accor​dance with the acceptable sched​ule of Shop Draw​ings and Sample submittals. 

a. Submit number of Samples specified in the Specifications.

b. Clearly identify each Sample as to material, Supplier, perti​nent data such as catalog numbers, the use for which intended and other data as Engineer may require to enable Engineer to review the submittal for the limited purposes required by Paragraph 6.17.D. 


 B. Where a Shop Drawing or Sample is re​quired by the Contract Documents or the Schedule of Submittals, any related Work performed prior to Engineer’s review and approval of the pertinent submittal will be at the sole expense and responsibility of Contractor.


 C. Submittal Procedures 


1. Before submitting each Shop Drawing or Sample, Contractor shall have determined and veri​fied:

a. all field measurements, quantities, dimen​sions, specified perfor​mance and design criteria, installation require​ments, materials, catalog numbers, and similar information with respect thereto;

b. the suitability of all materials with respect to intend​ed use, fabrication, shipping, han​dling, storage, assem​bly, and installation pertaining to the perfor​mance of the Work;

c. all information relative to Contractor’s responsibilities for means, meth​ods, tech​niques, sequences, and proce​dures of construc​tion, and safety precau​tions and programs inci​dent thereto; and

d. shall also have reviewed and coordi​nat​ed each Shop Drawing or Sample with other Shop Drawings and Samples and with the requirements of the Work and the Contract Docu​ments.


2. Each submittal shall bear a stamp or specif​ic written certification that Contractor has satis​fied Contractor’s obligations under the Contract Documents with respect to Contractor’s review and approv​al of that submittal.


3. With each submittal, Contractor shall give Engineer specific written notice of any variations, that the Shop Draw​ing or Sample may have from the require​ments of the Contract Documents. This notice shall be both a written com​munication separate from the Shop Drawing’s or Sample Submittal; and, in addition, by a specific notation made on each Shop Drawing or Sample sub​mit​ted to Engineer for review and approval of each such variation. 


D. Engineer’s Review

1. Engineer will provide timely review of Shop Draw​ings and Samples in accordance with the Sched​ule of Submittals acceptable to Engineer. Engineer’s review and approval will be only to deter​mine if the items covered by the submittals will, after installation or incorporation in the Work, con​form to the information given in the Contract Docu​ments and be compatible with the design concept of the completed Project as a functioning whole as indicated by the Contract Docu​ments. 


2. Engineer’s review and approv​al will not extend to means, meth​ods, tech​niques, sequences, or procedures of construc​tion (except where a particu​lar means, method, technique, sequence, or proce​dure of con​struction is specifically and ex​pressly called for by the Contract Documents) or to safety precautions or programs incident thereto. The review and approval of a separate item as such will not indicate approval of the assembly in which the item functions.


3. Engineer’s review and approval shall not relieve Contractor from responsibility for any variation from the require​ments of the Contract Documents unless Contractor has complied with the requirements of Paragraph 6.17.C.3 and Engineer has given written approval of each such varia​tion by specific written notation thereof incorporated in or accompany​ing the Shop Drawing or Sample. Engineer’s review and approval shall not relieve Contractor from responsibility for complying with the require​ments of Paragraph 6.17.C.1.


E. Resubmittal Procedures

1. Contractor shall make correc​tions required by Engineer and shall return the required number of cor​rected copies of Shop Drawings and sub​mit, as required, new Samples for review and approval. Contractor shall direct specific attention in writing to revisions other than the corrections called for by Engineer on previ​ous submittals.

6.18
Continuing the Work

A. Contractor shall carry on the Work and adhere to the Progress Schedule during all dis​putes or disagreements with Owner. No Work shall be delayed or postponed pending resolution of any disputes or disagreements, except as permitted by Paragraph 15.04 or as Owner and Contractor may otherwise agree in writing.

6.19
Contractor’s General Warranty and Guar​an​tee

A. Contractor warrants and guaran​tees to Owner that all Work will be in accordance with the Contract Docu​ments and will not be defective. Engineer and its Related Entities shall be entitled to rely on representation of Contractor’s warranty and guarantee. 


B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:


1. abuse, modification, or improper main​tenance or operation by persons other than Contractor, Sub​contractors, Suppliers, or any other individual or entity for whom Contractor is responsible; or 


2. normal wear and tear under normal usage.


C. Contractor’s obliga​tion to per​form and complete the Work in accordance with the Con​tract Documents shall be absolute. None of the follow​ing will consti​tute an acceptance of Work that is not in accor​dance with the Contract Documents or a release of Contractor’s obligation to perform the Work in accordance with the Contract Docu​ments:


1. observations by Engineer;


2. recommendation by Engineer or pay​ment by Owner of any progress or final payment;


3. the issuance of a certificate of Sub​stantial Completion by Engineer or any payment related thereto by Owner; 


4. use or occupancy of the Work or any part thereof by Owner;


5. any review and approval of a Shop Draw​ing or Sample submittal or the issu​ance of a notice of accept​abil​ity by Engineer;


6. any inspection, test, or ap​proval by others; or


7. any correction of defective Work by Owner.

6.20
Indemnification

A. To the fullest extent permitted by Laws and Regula​tions, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, partners, employees, agents, consultants and subcontractors of each and any of them from and against all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to the perfor​mance of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property (other than the Work itself), includ​ing the loss of use resulting therefrom but only to the extent caused by any negli​gent act or omission of Contractor, any Subcontrac​tor, any Supplier, or any individual or entity directly or indirect​ly employed by any of them to perform any of the Work or anyone for whose acts any of them may be liable .  To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify, defend and hold harmless Owner and Engineer, and the officers, directors, partners, employees, agents, consultants, and subcontractors of each and any of them, from and against all claims, (whether alleged or proven), demands, costs, losses, and damages, including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs, arising out of or relating to the Work or any breach of Contractor’s obligations under the Contract Documents, including but not limited to the breach of any warranty provided in the Contract Documents.  The Contractor’s obligations under this Paragraph 6.20.A are joint and several.

B. In any and all claims against Owner or Engineer or any of their respective consultants, agents, officers, directors, partners, or employees by any employ​ee (or the survivor or personal representative of such employee) of Contractor, any Subcontractor, any Supplier, or any individual or entity directly or indirect​ly employed by any of them to perform any of the Work, or anyone for whose acts any of them may be liable, the indemnification obligation under Paragraph 6.20.A shall not be limited in any way by any limitation on the amount or type of damages, compensation, or benefits payable by or for Contractor or any such Subcontractor, Suppli​er, or other individual or entity under workers’ compen​sation acts, disability benefit acts, or other employee benefit acts.




1. the preparation or approval of, or the failure to prepare or approve, maps, Drawings, opinions, reports, surveys, Change Orders, designs, or 

2. giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.

6.21
Delegation of Professional Design Services

A. Contractor will not be required to provide professional design services unless such services are specifically required by the Contract Documents for a portion of the Work or unless such services are required to carry out Contractor’s responsibilities for construction means, methods, techniques, sequences and procedures. Contractor shall not be required to provide professional services in violation of applicable law. 


B. If professional design services or certifications by a design professional related to systems, materials or equipment are specifically required of Contractor by the Contract Documents, Owner and Engineer will specify all performance and design criteria that such services must satisfy. Contractor shall cause such services or certifications to be provided by a properly licensed professional, whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop Drawings and other submittals prepared by such professional. Shop Drawings and other submittals related to the Work designed or certified by such professional, if prepared by others, shall bear such professional’s written approval when submitted to Engineer. 


C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy and completeness of the services, certifications or approvals performed by such design professionals, provided Owner and Engineer have specified to Contractor all performance and design criteria that such services must satisfy. 


D. Pursuant to this Paragraph 6.21, Engineer’s review and approval of design calculations and design drawings will be only for the limited purpose of checking for conformance with performance and design criteria given and the design concept expressed in the Contract Documents. Engineer’s review and approval of Shop Drawings and other submittals (except design calculations and design drawings) will be only for the purpose stated in Paragraph 6.17.D.1.


E. Contractor shall not be responsible for the adequacy of the performance or design criteria required by the Contract Documents.

ARTICLE 7 - OTHER WORK AT THE SITE

7.01
Related Work at Site

A. Owner may perform other work related to the Project at the Site with Owner’s employees, or via other direct contracts therefor, or have other work performed by utility owners. If such other work is not noted in the Con​tract Documents, then: 


1. written notice thereof will be given to Contractor prior to starting any such other work; and 


2. if Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in the Contract Price or Contract Times that should be allowed as a result of such other work, a Claim may be made there​for as provided in Paragraph 10.05. 


B. Contractor shall afford each other contractor who is a party to such a direct contract, each utility owner and Owner, if Owner is per​forming other work with Owner’s employ​ees, proper and safe access to the Site, a reason​able opportunity for the introduction and storage of materials and equipment and the execution of such other work, and shall properly coordinate the Work with theirs. Contractor shall do all cutting, fitting, and patching of the Work that may be required to properly connect or otherwise make its several parts come together and properly integrate with such other work. Contractor shall not endanger any work of others by cutting, excavat​ing, or otherwise altering their work and will only cut or alter their work with the written consent of Engineer and the others whose work will be affect​ed. The duties and responsibilities of Contractor under this Paragraph are for the benefit of such utility owners and other contractors to the extent that there are comparable provisions for the benefit of Contractor in said direct contracts between Owner and such utility owners and other contractors.


C. If the proper execution or results of any part of Contractor’s Work depends upon work per​formed by others under this Article 7, Contractor shall inspect such other work and promptly report to Engineer in writing any delays, defects, or deficien​cies in such other work that render it unavailable or unsuitable for the proper execution and results of Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such other work as fit and proper for integration with Contractor’s Work except for latent defects and deficiencies in such other work.
7.02
Coordination

A. If Owner intends to contract with others for the performance of other work on the Project at the Site, the Owner will provide for the coordination of the Work at the Site in the Contract Documents.  





7.03
Legal Relationships

A. Paragraphs 7.01.A and 7.02 are not applicable for utilities not under the control of Owner.


B. Each other direct contract of Owner under Paragraph 7.01.A shall provide that the other contractor is liable to Owner and Contractor for the reasonable direct delay and disruption costs incurred by Contractor as a result of the other contractor’s actions or inactions.


C. Contractor shall be liable to Owner and any other contractor for the reasonable direct delay and disruption costs incurred by such other contractor as a result of Contractor’s action or inactions.

ARTICLE 8 - OWNER’S RESPONSIBILITIES

8.01
Communications to Contractor

A. Except as other​wise provided in these General Condi​tions, Owner shall issue all communi​cations to Contractor through Engineer.

8.02
Replacement of Engineer

A. In case of termina​tion of the employment of Engineer, Owner shall appoint an engineer, whose status under the Contract Documents shall be that of the former Engineer.

8.03
Furnish Data

A. Owner shall promptly furnish the data required of Owner under the Contract Documents.

8.04
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in Paragraphs 14.02.C and 14.07.C.

8.05
Lands and Easements; Reports and Tests

A. Owner’s duties in respect of providing lands and easements and providing engineering surveys to establish reference points are set forth in Paragraphs 4.01 and 4.05. Paragraph 4.02 refers to Owner’s identifying and making available to Contractor copies of reports of explora​tions and tests of subsurface conditions and drawings of physical conditions in or relating to existing surface or subsurface structures at or contigu​ous to the Site that have been utilized by Engineer in preparing the Contract Documents.

8.06
Insurance

A. Owner’s responsibilities, if any, in respect to pur​chasing and maintaining liability and property insur​ance are set forth in Article 5.

8.07
Change Orders

A. Owner is obligated to execute Change Orders as indicated in Paragraph 10.03.

8.08
Inspections, Tests, and Approvals

A. Owner’s responsibility in respect to certain inspec​tions, tests, and approvals is set forth in Paragraph 13.03.B.

8.09
Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for, Contractor’s means, methods, techniques, se​quences, or procedures of construction, or the safety precautions and programs incident thereto, or for any failure of Contractor to comply with Laws and Regulations applica​ble to the perfor​mance of the Work. Owner will not be responsible for Contractor’s failure to perform the Work in accordance with the Contract Documents.

8.10
Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undis​closed Hazard​ous Environmental Condition is set forth in Paragraph 4.06.

8.11
Evidence of Financial Arrangements

A. The Owner shall provide the Contractor with a certificate from its fiscal officer as to the availability of funds.  
ARTICLE 9 - ENGINEER’S STATUS DURING CONSTRUCTION

9.01
Owner’s Representative

A. Engineer will be Owner’s representa​tive during the construction period. The duties and responsi​bilities and the limitations of authority of Engineer as Owner’s representative during construction are set forth in the Contract Documents and will not be changed without written consent of Owner and Engineer.

9.02
Visits to Site

A. Engineer will make visits to the Site at inter​vals appropriate to the various stages of construc​tion as Engineer deems necessary in order to observe as an experienced and qualified design profes​sional the progress that has been made and the quality of the various aspects of Contractor’s executed Work. Based on informa​tion obtained during such visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the Work is proceeding in accordance with the Con​tract Documents. Engineer will not be required to make exhaustive or continuous inspections on the Site to check the quality or quantity of the Work. Engineer’s efforts will be directed toward provid​ing for Owner a greater degree of confidence that the completed Work will conform generally to the Con​tract Documents. On the basis of such visits and observations, Engineer will keep Owner informed of the progress of the Work and will endeav​or to guard Owner against defective Work.


B. Engineer’s visits and obser​vations are subject to all the limitations on Engineer’s authori​ty and responsibility set forth in Paragraph 9.09. Particu​larly, but without limitation, during or as a result of Engineer's visits or observations of Contractor's Work Engineer will not supervise, direct, control, or have authority over or be responsible for Contractor’s means, meth​ods, techniques, sequences, or procedures of construc​tion, or the safety precautions and programs incident thereto, or for any failure of Contractor to comply with Laws and Regulations applicable to the performance of the Work.

9.03
Project Representative

A. If Owner and Engineer agree, Engineer will furnish a Resident Project Representative to assist Engineer in providing more extensive observation of the Work and to assist in carrying out the Engineer’s other responsibilities under the Contract Documents and its agreement with the Owner. If Owner designates another represen​tative or agent to represent Owner at the Site who is not Engineer’s consultant, agent or em​ployee, the responsibilities and authority and limitations thereon of such other individual will be subject to the Contract Document, specifically including the requirement in the Agreement that any Change Order or other Modification be authorized by a resolution duly adopted by the Owner.   Supple​men​tary 
9.04
Authorized Variations in Work

A. Engineer may authorize minor varia​tions in the Work from the requirements of the Contract Documents which do not involve an adjust​ment in the Contract Price or the Contract Times and are compat​i​ble with the design concept of the com​pleted Project as a functioning whole as indicated by the Contract Docu​ments. These may be accomplished by a Field Order and will be binding on Owner and also on Contractor, who shall perform the Work in​volved promptly. If Owner or Contractor believes that a Field Order justifies an adjustment in the Contract Price or Contract Times, or both, and the parties are unable to agree on entitlement to or on the amount or extent, if any, of any such adjustment , a Claim may be made therefor as provided in Paragraph 10.05.

9.05
Rejecting Defective Work

A. Engineer will have authority to reject Work which Engineer believes to be defective, or that Engineer believes will not produce a completed Project that conforms to the Contract Documents or that will prejudice the integri​ty of the design concept of the completed Project as a functioning whole as indicated by the Contract Documents. Engineer will also have authority to require special inspec​tion or testing of the Work as provided in Paragraph 13.04, whether or not the Work is fabricated, installed, or completed.

9.06
Shop Drawings, Change Orders and Payments

A. In connection with Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, see Paragraph 6.17.


B. In connection with Engineer’s authority, and limitations thereof, as to design calculations and design drawings submitted in response to a delegation of professional design services, if any, see Paragraph 6.21.


C. In connection with Engineer’s authority as to Change Orders, see Articles 10, 11, and 12.


D. In connection with Engineer’s authority as to Applications for Payment, see Article 14.

9.07
Determinations for Unit Price Work

A. Engineer will determine the actual quanti​ties and classifications of Unit Price Work per​formed by Contractor. Engineer will review with Contractor the Engineer’s preliminary determina​tions on such matters before rendering a written deci​sion thereon (by recommendation of an Application for Pay​ment or otherwise). Engineer’s written decision thereon will be final and binding (except as modified by Engineer to reflect changed factual conditions or more accurate data) upon Owner and Contractor, subject to the provisions of Paragraph 10.05.


B.  Unit Price Work for which a typical cross section or other detail from the Contract Documents applies shall be paid only up to the quantity determined by using the dimensions provided in the typical cross section or other detail.  By way of example, this provision means that if a typical trench width detail in the Drawings shows a maximum width of 30-inches, all pay quantities associated with the actual work of constructing the detail shall be calculated using a trench width not greater than 30-inches.  This means that the actual pay quantity could also be less than that based upon a 30-inch wide trench, if the actual trench width is smaller and otherwise in conformance with the Contract Documents, but the Contractor would not be paid more if the actual trench width exceeds 30 inches.  Contractor is responsible for determining what actual trench width may be required due to field conditions and applicable laws and regulations existing at the time of its bid.

9.08
Decisions on Requirements of Contract Documents and Acceptability of Work

A. Engineer will be the initial inter​preter of the requirements of the Contract Documents and judge of the acceptability of the Work thereunder. All matters in question and other matters between Owner and Contractor arising prior to the date final payment is due relating to the acceptability of the Work, and the interpretation of the requirements of the Contract Documents pertaining to the performance of the Work, will be referred initially to Engineer in writing within 30 days of the event giving rise to the question  


B. Engineer will, with reasonable promptness, render a written decision on the issue referred. If Owner or Contractor believe that any such decision entitles them to an adjustment in the Contract Price or Contract Times or both, a Claim may be made under Paragraph 10.05. The date of Engineer’s decision shall be the date of the event giving rise to the issues referenced for the purposes of Paragraph 10.05.B.


C. Engineer’s written decision on the issue referred will be final and binding on Owner and Contractor, subject to the provisions of Paragraph 10.05.


D. When functioning as interpreter and judge under this Paragraph 9.08, Engineer will not show partiality to Owner or Contractor and will not be liable in connection with any interpretation or decision rendered in good faith in such capacity. 

9.09
Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or respon​sibility under this Article 9 or under any other provi​sion of the Contract Documents nor any decision made by Engineer in good faith either to exercise or not exer​cise such authority or respon​sibility or the undertak​ing, exercise, or performance of any authority or respon​sibility by Engineer shall create, impose, or give rise to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any Subcon​tractor, any Supplier, any other individual or entity, or to any surety for or employ​ee or agent of any of them.


B. Engineer will not supervise, direct, control, or have authority over or be responsible for Contractor’s means, meth​ods, techniques, se​quences, or procedures of construction, or the safety precautions and programs incident thereto, or for any failure of Contractor to comply with Laws and Regulations applicable to the perfor​mance of the Work. Engineer will not be respon​sible for Contractor’s failure to perform the Work in accor​dance with the Contract Documents.


C. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontrac​tor, any Supplier, or of any other individual or entity performing any of the Work.


D. Engineer’s review of the final Applica​tion for Payment and accompanying documentation and all mainte​nance and operat​ing instructions, schedules, guarantees, bonds, certificates of inspection, tests and approvals, and other documen​tation required to be delivered by Paragraph 14.07.A will only be to determine gener​ally that their content complies with the require​ments of, and in the case of certificates of in​spections, tests, and approvals that the results certified indicate compli​ance with the Contract Documents.


E. The limitations upon authority and responsi​bil​i​ty set forth in this Paragraph 9.09 shall also apply to, the Resident Project Repre​sentative, if any, and assistants, if any.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01
Authorized Changes in the Work

A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or from time to time, order additions, deletions, or revisions in the Work by a Change Order, or a Work Change Directive. Upon receipt of any such document, Contractor shall promptly proceed with the Work involved which will be performed under the applicable conditions of the Contract Documents (except as otherwise specifically provided).  

The agreement on any Change Order shall constitute a final settlement of all matters relating to the change in the Work that is the subject of the Change Order, including, but not limited to, all direct, indirect and cumulative costs associated with such change and any and all adjustments to the Contract Sum and the Date for Substantial Completion.


B. If Owner and Contractor are unable to agree on entitlement to, or on the amount or extent, if any, of an adjust​ment in the Contract Price or Contract Times, or both, that should be allowed as a result of a Work Change Directive, a Claim may be made therefor as provided in Paragraph 10.05.

10.02
Unauthorized Changes in the Work

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the Contract Times with respect to any work per​formed that is not required by the Contract Docu​ments as amended, modified, or supplemented as provided in Paragraph 3.04, except in the case of an emer​gency as provided in Paragraph 6.16 or in the case of uncovering Work as provided in Paragraph 13.04.B.

10.03
Execution of Change Orders

A. Owner and Contractor shall execute appropri​ate Change Orders recommended by Engineer covering:


1. changes in the Work which are: (i) ordered by Owner pursuant to Paragraph 10.01.A, (ii) re​quired because of acceptance of defective Work under Paragraph 13.08.A or Owner’s correction of defective Work under Paragraph 13.09, or (iii) agreed to by the parties;


2. changes in the Contract Price or Contract Times which are agreed to by the parties, including any undisputed sum or amount of time for Work actually performed in accordance with a Work Change Directive; and


3. changes in the Contract Price or Contract Times which embody the substance of any written decision rendered by Engineer pursuant to Paragraph 10.05; provided that, in lieu of executing any such Change Order, an appeal may be taken from any such deci​sion in accor​dance with the provisions of the Contract Documents and applicable Laws and Regula​tions, but during any such appeal, Contractor shall carry on the Work and adhere to the Progress Schedule as provided in Paragraph 6.18.A.

10.04
Notification to Surety

A. If notice of any change affecting the general scope of the Work or the provisions of the Contract Documents (including, but not limited to, Contract Price or Contract Times) is required by the provisions of any bond to be given to a surety, the giving of any such notice will be Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect the effect of any such change. Failure to provide notice to the surety of any such change shall not exonerate the surety from its obligations under the bond.
10.05
Claims

A. Engineer’s Decision Required: All Claims, except those waived pursuant to Paragraph 14.09, shall be referred to the Engineer for decision. A decision by Engineer shall be required as a condition precedent to any exercise by Owner or Contractor of any rights or remedies either may otherwise have under the Contract Documents or by Laws and Regulations in respect of such Claims.


B. Notice: Written notice stating the general nature of each Claim, shall be delivered by the claimant to Engineer and the other party to the Contract promptly (but in no event later than 30 days) after the start of the event giving rise thereto. The responsibility to substantiate a Claim shall rest with the party making the Claim. Notice of the amount or extent of the Claim, with supporting data shall be delivered to the Engineer and the other party to the Contract within 60 days after the start of such event (unless Engineer allows additional time for claimant to submit additional or more accu​rate data in support of such Claim). A Claim for an adjustment in Contract Price shall be prepared in accordance with the provisions of Paragraph 12.01.B. A Claim for an adjustment in Contract Time shall be prepared in accordance with the provisions of Paragraph 12.02.B. Each Claim shall be accom​panied by claimant's written statement that the adjustment claimed is the entire adjustment to which the claimant believes it is entitled as a result of said event. The opposing party shall submit any response to Engineer and the claimant within 30 days after receipt of the claimant’s last submittal (unless Engineer allows additional time). Notice:  As a condition precedent to a change in the Contract Price or the Contract Times, for each Claim the Contractor shall deliver a fully completed Statement of Claim Form, a copy of which form is a Contract Document, to the Engineer and the Owner, within 30 days of the start of the event giving rise to the Claim.  The Contractor shall be responsible for substantiating its Claim.  The Contractor’s obligation to deliver a fully completed Statement of Claim within such 30 day period is a material term of the Contract Documents and provides the Owner with the opportunity to mitigate its damages.  
As a condition precedent to a change in the Contract Price or the Contract Times or a recovery of damages against the Contractor, the Owner will give the Engineer and the Contractor written notice of a Claim.  The Owner shall be responsible for substantiating its Claim.
The Contractor acknowledges and agrees that the Owner and/or parties in privity of contract with the Owner may delay, interfere with and/or disrupt the Contractor’s Work, and such actions shall not constitute a breach of contract by the Owner, since the Contractor is entitled to additional compensation by properly pursuing a Claim as permitted by these Modified General Conditions.  Pending the final resolution of a Claim, the Contractor shall continue performance of the Work.

C. Engineer’s Action: Engineer will review each Claim and, within 30 days after receipt of the last submittal of the claimant or the last submittal of the opposing party, if any, take one of the following actions in writing: 


1. deny the Claim in whole or in part,


2. approve the Claim, or


3. notify the parties that the Engineer is unable to resolve the Claim if, in the Engineer’s sole discretion, it would be inappropriate for the Engineer to do so. For purposes of further resolution of the Claim, such notice shall be deemed a denial.


D. In the event that Engineer does not take action on a Claim within said 30 days, the Claim shall be deemed denied.


E. Engineer’s written action under Paragraph 10.05.C or denial pursuant to Paragraphs 10.05.C.3 or 10.05.D will be final and binding upon Owner and Contractor, unless Owner or Contractor invoke the dispute resolution procedure set forth in Article 16 within 30 days of such action or denial. Engineer’s written action under Paragraph 10.05.C or denial pursuant to Paragraphs 10.05.C.3 or 10.05.D will be final and binding upon Owner and Contractor, unless Owner or Contractor commences an action in a court of exclusive jurisdiction as set forth in Paragraph 16.01.A.2 within 30 days of such action or denial.  


F. No Claim for an adjustment in Contract Price or Contract Times will be valid if not submitted in accordance with this Paragraph 10.05.


G.  False or Fraudulent Claim. The Contractor shall not knowingly present or cause to be presented to the Owner a false or fraudulent Claim.  Knowingly shall have the same meaning as in Section 3729(b) USC of the Federal False Claims Act.  If the Contractor knowingly presents or causes to be presented a false or fraudulent Claim, then the Contractor shall be liable to the Owner for the same civil penalty and damages as the United States Government would be entitled to recover under such Section 3729(a) USC and shall also indemnify and hold the Owner harmless from all costs and expenses, including Owner’s attorneys’ and consultants’ fees and expenses incurred in investigating and defending against such Claim and in pursuing the collection of such penalty, damages and fees and expenses.


H.  Claim Documentation:  Within ten (10) days of written request from the Owner, Contractor shall make available to Owner or its representative any books, records, or other documents in its possession or to which it has access, including but not limited to Contractor’s daily logs/reports, original estimates of Work and applicable agreements, correspondence with subcontractors and suppliers, internal correspondence (including e-mail), accounting records, and other information from which the Contractor’s costs may be derived.  To the extent permitted by law, the Owner shall keep the Project accounting records and estimate for the Project confidential.  As requested by the Owner, the Contractor shall provide such documents and information in paper copies and/or computer format (including the format of the Contractor’s accounting software and/or ASCII format).  The Contractor’s provision of the requested documents and information shall be a condition precedent to any further proceeding under the Contract Documents or to payment of an Application for Payment 


Failure to provide the requested documents shall be a material breach of the Contract, and Contractor shall indemnify Owner for all of Owner’s costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to Contractor’s failure to comply with this provision.  If the Contractor fails to provide the requested documents, the Contractor shall be precluded from presenting such documents in any subsequent dispute resolution proceedings, if the data was reasonably available at the time of the request.

ARTICLE 11 - COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

11.01
Cost of the Work

A. Costs Included: The term Cost of the Work means the sum of all costs, except those excluded in Paragraph 11.01.B, necessarily incurred and paid by Contractor in the proper performance of the Work. When the value of any Work covered by a Change Order or when a Claim for an adjustment in Contract Price is determined on the basis of Cost of the Work, the costs to be reimbursed to Contractor will be only those additional or incremental costs required because of the change in the Work or because of the event giving rise to the Claim. Except as otherwise may be agreed to in writing by Owner, such costs shall be in amounts no higher than those prevailing in the locality of the Project, shall include only the following items, and shall not include any of the costs itemized in Paragraph 11.01.B.


1. Payroll costs for employees in the direct employ of Contractor in the perfor​mance of the Work under schedules of job classifications agreed upon by Owner and Contractor. Such employees shall include, without limitation, superin​ten​dents, foremen, and other personnel employed full time at the Site. Payroll costs for employees not employed full time on the Work shall be appor​tioned on the basis of their time spent on the Work. Payroll costs shall include, but not be limited to, salaries and wages plus the cost of fringe benefits, which shall include social security contributions, unem​ployment, excise, and payroll taxes, workers’ compensation, health and retirement benefits, bonuses, sick leave, vacation and holiday pay appli​ca​ble thereto. The expenses of performing Work outside of regular working hours, on Saturday, Sunday, or legal holidays, shall be included in the above to the extent authorized by Owner.


2. Cost of all materials and equipment fur​nished and incorporated in the Work, includ​ing costs of transportation and storage thereof, and Suppliers’ field services required in connec​tion therewith. All cash discounts shall accrue to Contractor unless Owner deposits funds with Contractor with which to make pay​ments, in which case the cash discounts shall accrue to Owner. All trade dis​counts, rebates and refunds and returns from sale of surplus materials and equipment shall accrue to Owner, and Contractor shall make provisions so that they may be obtained.


3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors. If required by Owner, Contractor shall obtain competi​tive bids from subcontrac​tors acceptable to Owner and Contractor and shall deliver such bids to Owner, who will then determine, with the advice of Engineer, which bids, if any, will be acceptable. If any subcontract pro​vides that the Subcontractor is to be paid on the basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall be determined in the same manner as Contractor’s Cost of the Work and fee as provided in this Paragraph 11.01.


4. Costs of special consultants (including but not limited to Engineers, architects, testing labora​to​ries, surveyors, attorneys, and accoun​tants) em​ployed for services specifically related to the Work.


5. Supplemental costs including the following:

a. The proportion of necessary trans​portation, travel, and subsistence ex​penses of Contractor’s employees incurred in dis​charge of duties connected with the Work.

b. Cost, including transporta​tion and main​te​nance, of all materials, supplies, equip​ment, machinery, appliances, office, and tempo​rary facili​ties at the Site, and hand tools not owned by the workers, which are consumed in the perfor​mance of the Work, and cost, less market value, of such items used but not con​sumed which remain the property of Contractor.

c. Rentals of all construction equip​ment and machinery, and the parts thereof wheth​er rented from Contractor or others in accor​dance with rental agreements approved by Owner with the advice of Engineer, and the costs of transportation, loading, unload​ing, assembly, dismantling, and removal there​of. All such costs shall be in accordance with the terms of said rental agree​ments. The rental of any such equip​ment, ma​chinery, or parts shall cease when the use thereof is no longer necessary for the Work.

d. Sales, consumer, use, commercial activity and other similar taxes related to the Work, and for which Contractor is liable, imposed by Laws and Regu​lations.

e. Deposits lost for causes other than negli​gence of Contractor, any Sub​contractor, or anyone directly or indirectly employed by any of them or for whose acts any of them may be liable, and royalty payments and fees for permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the Work, not compensat​ed by insurance or otherwise, sus​tained by Contractor in connection with the per​for​mance of the Work (except losses and damages within the deduct​ible amounts of property insurance established in accordance with Paragraph 5.06.D), provided such losses and damages have resulted from causes other than the negli​gence of Contractor, any Subcontractor, or anyone directly or indi​rectly employed by any of them or for whose acts any of them may be liable. Such losses shall include settlements made with the written consent and approval of Owner. No such losses, damages, and expenses shall be includ​ed in the Cost of the Work for the purpose of determining Contractor’s fee.

g. The cost of utilities, fuel, and sani​tary facilities at the Site.

h. Minor expenses such as tele​grams, long distance telephone calls, telephone service at the Site, expresses, and similar petty cash items in connection with the Work.

i. The costs of premiums for all bonds and insurance Contractor is required by the Contract Documents to purchase and maintain.


B. Costs Excluded: The term Cost of the Work shall not include any of the following items:


1. Payroll costs and other compensation of Contractor’s officers, executives, princi​pals (of partnerships and sole proprietorships), general manag​ers, safety managers, engineers, architects, estima​tors, attor​neys, audi​tors, accountants, purchasing and con​tracting agents, expedit​ers, timekeepers, clerks, and other personnel employed by Contractor, whether at the Site or in Contractor’s princi​pal or branch office for general administration of the Work and not specifical​ly included in the agreed upon schedule of job classifica​tions referred to in Paragraph 11.01.A.1 or specifically covered by Paragraph 11.01.A.4, all of which are to be considered administrative costs covered by the Contractor’s fee.


2. Expenses of Contractor’s princi​pal and branch offices other than Contractor’s office at the Site.


3. Any part of Contractor’s capital expens​es, including interest on Contractor’s capital employed for the Work and charges against Contractor for delinquent pay​ments.


4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or indi​rectly employed by any of them or for whose acts any of them may be liable, includ​ing but not limited to, the correction of defective Work, disposal of materi​als or equipment wrong​ly supplied, and making good any damage to property.


5. Other overhead or general expense costs of any kind and the costs of any item not specifically and expressly included in Paragraphs 11.01.A and 11.01.B.


C. Contractor’s Fee: When all the Work is performed on the basis of cost-plus, Contractor’s fee shall be determined as set forth in the Agreement. When the value of any Work covered by a Change Order or when a Claim for an adjustment in Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be determined as set forth in Paragraph 12.01.C.


D. Documentation: Whenever the Cost of the Work for any purpose is to be determined pursuant to Paragraphs 11.01.A and 11.01.B, Contractor will establish and maintain re​cords thereof in accordance with generally accepted ac​count​ing practices and submit in a form acceptable to Engineer an itemized cost breakdown together with supporting data.

11.02
Allowances

A. It is understood that Contractor has in​clud​ed in the Contract Price all allowances so named in the Contract Documents and shall cause the Work so covered to be performed for such sums and by such persons or entities as may be acceptable to Owner and Engineer. 


B. Cash Allowances

1. Contractor agrees that:

a. the cash allowances include the cost to Contractor (less any applicable trade discounts) of materi​als and equipment required by the allowanc​es to be delivered at the Site, and all applicable taxes; and

b. Contractor’s costs for unloading and handling on the Site, labor, installation , over​head, profit, and other expenses contemplat​ed for the cash allow​ances have been included in the Contract Price and not in the allowances, and no demand for addi​tional payment on account of any of the forego​ing will be valid.


C. Contingency Allowance

1. Contractor agrees that a contingency allowance, if any, is for the sole use of Owner to cover unanticipated costs.


D. Prior to final payment, an appropriate Change Order will be issued as recommended by Engineer to reflect actual amounts due Contractor on account of Work covered by allowances, and the Con​tract Price shall be correspondingly adjusted.

11.03
Unit Price Work

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, initially the Contract Price will be deemed to include for all Unit Price Work an amount equal to the sum of the unit price for each separately identified item of Unit Price Work times the estimat​ed quantity of each item as indicat​ed in the Agree​ment.  Contractor shall not be paid for any Unit Price Work that represents an actual quantity greater than 110% of the estimated quantity, without a Change Order.  The Contractor shall maintain such records as the Engineer may require to track the quantities of Unit Price Work. 


B. The esti​mated quantities of items of Unit Price Work are not guaran​teed and are solely for the purpose of comparison of Bids and determining an initial Con​tract Price. Deter​mina​tions of the actual quantities and classifications of Unit Price Work performed by Contractor will be made by Engineer subject to the provisions of Paragraph 9.07.


C. Each unit price will be deemed to include an amount considered by Contractor to be ade​quate to cover Contractor’s overhead and profit for each separately identified item.


D. Owner or Contractor may make a Claim for an adjustment in the Contract Price in accor​dance with Paragraph 10.05 if:


1. the quantity of any item of Unit Price Work performed by Contractor differs mate​rially and signifi​cantly from the estimated quantity of such item indicated in the Agreement; and 


2. there is no corresponding adjust​ment with respect any other item of Work; and


3. Contractor believes that Contractor is entitled to an increase in Contract Price as a result of having incurred addi​tional expense or Owner believes that Owner is entitled to a decrease in Contract Price and the parties are unable to agree as to the amount of any such increase or decrease.

ARTICLE 12 - CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIMES

12.01
Change of Contract Price

A. The Contract Price may only be changed by a Change Order. Any Claim for an adjustment in the Contract Price shall be based on written notice submitted by the party making the Claim to the Engineer and the other party to the Contract in accor​dance with the provisions of Paragraph 10.05. 


B. The value of any Work covered by a Change Order or of any Claim for an adjustment in the Contract Price will be determined as follows:


1. where the Work involved is covered by unit prices contained in the Contract Documents, by applica​tion of such unit prices to the quanti​ties of the items involved (subject to the provi​sions of Paragraph 11.03); or


2. where the Work involved is not cov​ered by unit prices contained in the Contract Documents, by a mutually agreed lump sum (which may include an allowance for overhead and profit not necessari​ly in accordance with Paragraph 12.01.C.2); or


3. where the Work involved is not cov​ered by unit prices contained in the Contract Documents and agree​ment to a lump sum is not reached under Paragraph 12.01.B.2, on the basis of the Cost of the Work (determined as provided in Paragraph 11.01) plus a Contractor’s fee for over​head and profit (deter​mined as provided in Paragraph 12.01.C).


C. Contractor’s Fee: The Contractor’s fee ​​for overhead and profit shall be deter​mined as follows:


1. a mutually acceptable fixed fee; or 


2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the various portions of the Cost of the Work:

a. for costs incurred under Paragraphs 11.01.A.1 and 11.01.A.2, the Contractor’s fee shall be 15 percent;

b. for costs incurred under Paragraph 11.01.A.3, the Contractor’s fee shall be five percent; 

c. where one or more tiers of sub​con​tracts are on the basis of Cost of the Work plus a fee and no fixed fee is agreed upon, the intent of Paragraph 12.01.C.2.a is that the Subcon​tractor who actually performs the Work, at whatever tier, will be paid a fee of 15 percent of the costs incurred by such Subcontractor under Paragraphs 11.01.A.1 and 11.01.A.2 and that any higher tier Subcon​tractor and Contractor will each be paid a fee of five percent of the amount paid to the next lower tier Subcon​tractor;

d. no fee shall be payable on the basis of costs itemized under Paragraphs 11.01.A.4, 11.01.A.5, and 11.01.B; 

e. the amount of credit to be al​lowed by Contractor to Owner for any change which results in a net de​crease in cost will be the amount of the actual net decrease in cost plus a deduction in Contractor’s fee by an amount equal to five percent of such net decrease; and

f. when both additions and credits are in​volved in any one change, the adjustment in Contractor’s fee shall be computed on the basis of the net change in accordance with Paragraphs 12.01.C.2.a through 12.01.C.2.e, inclu​sive.

12.02
Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Claim for an adjustment in the Contract Times shall be based on written notice submitted by the party making the Claim to the Engineer and the other party to the Contract in accordance with the provisions of Paragraph 10.05. 


B. Any adjustment of the Contract Times covered by a Change Order or any Claim for an adjustment in the Contract Times will be determined in accordance with the provisions of this Article 12.

12.03
Delays

A.1 Where Contractor is prevented from completing any part of the Work within the Contract Times due to delay beyond the control of Contractor, the Contract Times will be extended in an amount equal to the time lost due to such delay, if a Claim is made therefor as provided in Paragraph 12.02.A. Delays beyond the control of Contractor shall include, but not be limited to, acts or neglect by Owner, acts or neglect of utility owners or other contractors perform​ing other work as contemplat​ed by Article 7, fires, floods, epidemics, weather conditions as provided in Paragraph 12.03.A.2, or acts of God
A.2 Weather Delays.  When the Contractor is prevented from completing any part of the Work on the critical path within the Contract Time due to weather conditions, if a Claim is made therefor as provided in Paragraph 12.02.A, the Contract Times will be extended by one (1) day for each work day lost due to weather that delays Work on the critical path in excess of those in the following table:

	Month
	Number of Workdays Lost Due To Weather

	January
	8

	February
	8

	March
	7

	April
	6

	May
	5

	June
	4

	July 
	4

	August
	4

	September 
	5

	October 
	6

	November
	6

	December
	6


A work day will be lost due to weather only when weather conditions reduce production by more than 50 percent on Work on the critical path.  Production shall be measured by hours worked.  The Contractor shall have the burden of establishing that weather conditions reduced production by more than 50 per cent on Work on the critical path. 


B. If Owner, Engineer, or other contractors or utility owners performing other work for Owner as contemplated by Article 7, or anyone for whom Owner is responsible, delays, disrupts, or interferes with the performance or progress of the Work, then Contractor shall be entitled to an equitable adjustment in the Contract Price or the Contract Times, or both. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such adjustment being essential to Contractor’s ability to complete the Work within the Contract Times.


C. If Contractor is delayed in the performance or progress of the Work by fire, flood, epidemic, abnormal weather conditions, acts of God, acts or failures to act of utility owners not under the control of Owner, or other causes not the fault of and beyond control of Owner and Contractor, then Contractor shall be entitled to an equitable adjustment in Contract Times, if such adjustment is essential to Contractor’s ability to complete the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and exclusive remedy for the delays described in this Paragraph 12.03.C, it being understood and agreed that the Contractor has included in the Contract Price a contingency for the risk of such delays.


D. Owner, Engineer and the Related Entities of each of them shall not be liable to Contractor for any claims, costs, losses, or damages (including but not limited to all fees and charges of Engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) sustained by Contractor on or in connection with any other project or anticipated project.


E. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delays within the control of Contractor. Delays attributable to and within the control of a Subcontractor or Supplier shall be deemed to be delays within the control of Contractor.

ARTICLE 13 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE WORK

13.01
Notice of Defects

A. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be given to Contractor. All defective Work may be rejected, corrected, or accepted as provided in this Article 13.

13.02
Access to Work

A. Owner, Engineer, their consultants and other representatives and personnel of Owner, independent testing laboratories, and govern​mental agencies with jurisdictional interests will have access to the Site and the Work at reasonable times for their obser​vation, inspecting, and testing. Contractor shall provide them proper and safe conditions for such access and advise them of Contractor’s Site safety procedures and programs so that they may comply therewith as applicable.

13.03
Tests and Inspections

A. Contractor shall give Engineer timely notice of readiness of the Work for all required inspections, tests, or approvals and shall cooperate with inspection and testing personnel to facilitate required inspections or tests.  

B. Owner shall employ and pay for the services of an independent testing laboratory to perform all inspections, tests, or approvals required by the Contract Documents except:


1. for inspections, tests, or approvals covered by Paragraphs 13.03.C and 13.03.D below;


2. that costs incurred in connection with tests or inspections conducted pursuant to Paragraph 13.04.B shall be paid as provided in said Paragraph 13.04.C; and


3. as otherwise specifically provided in the Con​tract Documents.


C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof) specifically to be inspected, tested, or ap​proved by an employee or other representative of such public body, Contractor shall assume full responsibility for arranging and obtaining such inspec​tions, tests, or approvals, pay all costs in connection therewith, and furnish Engineer the required certificates of inspec​tion or approval. 


D. Contractor shall be respon​sible for arranging and obtaining and shall pay all costs in connec​tion with any inspections, tests, or approv​als required for Owner’s and Engineer’s accep​tance of materials or equipment to be incorporated in the Work; or acceptance of materials, mix designs, or equipment submitted for approval prior to Contractor’s purchase thereof for incorporation in the Work. Such inspections, tests, or approvals shall be performed by organizations accept​able to Owner and Engineer.


E. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by Contractor without written concurrence of Engineer, it must, if requested by Engineer, be uncov​ered for observation.


F. Uncovering Work as provided in Paragraph 13.03.E shall be at Contractor’s expense unless Contractor has given Engineer timely notice of Contractor’s intention to cover the same and Engineer has not acted with reasonable prompt​ness in response to such notice.

13.04
Uncovering Work

A. If any Work is covered contrary to the written request of Engineer, it must, if requested by Engineer, be uncovered for Engineer’s observation and replaced at Contractor’s expense.


B. If Engineer considers it necessary or advisable that covered Work be observed by Engineer or inspect​ed or tested by others, Contractor, at Engineer’s request, shall uncover, expose, or otherwise make available for observation, inspec​tion, or testing as Engineer may require, that portion of the Work in question, furnishing all neces​sary labor, materi​al, and equipment. 


C. If it is found that the uncovered Work is defective, Contractor shall pay all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to ​such uncovering, exposure, observa​tion, inspec​tion, and testing, and of satisfactory replacement or reconstruction (including but not limited to all costs of repair or replacement of work of others); and Owner shall be entitled to an appropriate decrease in the Contract Price. If the parties are unable to agree as to the amount thereof, Owner may make a Claim therefor as provided in Paragraph 10.05. 


D. If, the uncovered Work is not found to be defective, Contractor shall be allowed an increase in the Contract Price or an extension of the Contract Times, or both, directly attribut​able to such uncovering, exposure, observation, inspection, testing, replacement, and reconstruction. If the parties are unable to agree as to the amount or extent thereof, Contractor may make a Claim therefor as provided in Paragraph 10.05.

13.05
Owner May Stop the Work

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable materials or equipment, or fails to perform the Work in such a way that the completed Work will conform to the Contract Documents, Owner may order Contractor to stop the Work, or any portion thereof, until the cause for such order has been elimi​nated; however, this right of Owner to stop the Work shall not give rise to any duty on the part of Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier, any other individual or entity, or any surety for, or employee or agent of any of them.

13.06
Correction or Removal of Defective Work

A. Promptly after receipt of notice and so as not to delay the Project, Contractor shall correct all defective Work, whether or not fabricated, installed, or completed, or, if the Work has been rejected by Engineer, remove it from the Project and replace it with Work that is not defective. Contractor shall pay all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to such correction or removal (including but not limited to all costs of repair or replacement of work of others).


B. When correcting defective Work under the terms of this Paragraph 13.06 or Paragraph 13.07, Contractor shall take no action that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said Work.

13.07
Correction Period

A. If within one year after the date of Substantial Completion (or such longer period of time as may be prescribed by the terms of any applicable special guarantee re​quired by the Contract Documents) or by any specific provi​sion of the Contract Documents, any Work is found to be defective, or if the repair of any damages to the land or areas made available for Contractor’s use by Owner or permitted by Laws and Regulations as contemplated in Paragraph 6.11.A is found to be defective, Contractor shall prompt​ly, without cost to Owner and in accordance with Owner’s written instructions:


1. repair such defective land or areas; or 


2. correct such defective Work; or


3. if the defective Work has been rejected by Owner, remove it from the Project and replace it with Work that is not defective, and 


4. satisfac​torily correct or repair or remove and replace any damage to other Work, to the work of others or other land or areas resulting there​from. 


B.  If Contractor does not promptly comply with the terms of Owner’s written instruc​tions, or in an emergency where delay would cause serious risk of loss or damage, Owner may have the defect​ive Work corrected or repaired or may have the rejected Work re​moved and replaced. All claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) arising out of or relating to such correction or repair or such removal and replace​ment (including but not limited to all costs of repair or replace​ment of work of others) will be paid by Contractor.


C. In special circumstances where a particu​lar item of equipment is placed in continu​ous service before Substantial Completion of all the Work, the correction period for that item may start to run from an earlier date if so pro​vided in the Specifications .


D. Where defective Work (and damage to other Work resulting therefrom) has been corrected or removed and replaced under this Paragraph 13.07, the correction period hereunder with respect to such Work will be extended for an additional period of one year after such correction or removal and re​placement has been satisfactorily complet​ed.


E. Contractor’s obligations under this Paragraph 13.07 are in addition to any other obligation or warranty. The provisions of this Paragraph 13.07 shall not be construed as a substitute for, or limitation upon, or a waiver of the provisions of any applicable statute of limitation or repose.

13.08
Acceptance of Defective Work

A. If, instead of requiring correction or remov​al and replacement of defective Work, Owner (and, prior to Engineer’s recommendation of final pay​ment, Engineer) prefers to accept it, Owner may do so. Contractor shall pay all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) attributable to Owner’s evaluation of and determination to accept such defective Work (such costs to be approved by Engineer as to reasonableness) and the diminished value of the Work to the extent not otherwise paid by Contractor pursuant to this sentence. If any such acceptance occurs prior to Engineer’s recom​men​dation of final payment, a Change Order will be issued incorporating the necessary revisions in the Contract Documents with respect to the Work, and Owner shall be entitled to an appropriate decrease in the Contract Price, reflecting the diminished value of Work so accepted. If the parties are unable to agree as to the amount thereof, Owner may make a Claim therefor as provided in Paragraph 10.05. If the acceptance occurs after such recommendation, an appropriate amount will be paid by Contractor to Owner.

13.09
Owner May Correct Defective Work

A. If Contractor fails within a reason​able time after written notice from Engineer to correct defective Work or to remove and replace reject​ed Work as required by Engineer in accor​dance with Paragraph 13.06.A, or if Contractor fails to perform the Work in accor​dance with the Contract Documents, or if Contractor fails to comply with any other provi​sion of the Contract Documents, Owner may, after seven days written notice to Contractor, correct or remedy any such deficiency. If Contractor fails within two (2) business days of a written notice from the Owner or Engineer, or such longer time as may be stated in such notice, to correct, or take reasonable steps to commence to correct, defective Work or to remove and replace, or take reasonable steps to remove and replace, rejected Work as required by Engineer in accordance with Paragraph 13.06.A, or if Contractor fails to perform the Work in accordance with the Contract Documents, or if Contractor fails to comply with any other provision of the Contract Documents, Owner may correct or remedy any such deficiency.  In such case an appropriate Change Order shall be issued deducting from payments then or thereafter due the Contractor all the costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) incurred or sustained by Owner in exercising the rights and remedies under this Paragraph 13.09.  If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor shall pay the difference to the Owner.  The Contractor irrevocably designates the Owner as the Contractor's attorney-in-fact to execute the Change Orders provided for in this Paragraph 13.09.

B. In exercising the rights and remedies under this Paragraph 13.09, Owner shall proceed expedi​tiously. In connection with such correc​tive or remedial action, Owner may exclude Contractor from all or part of the Site, take possession of all or part of the Work and suspend Contractor’s services related thereto, take posses​sion of Contractor’s tools, appliances, con​struction equipment and machinery at the Site, and incor​po​rate in the Work all materials and equipment stored at the Site or for which Owner has paid Contractor but which are stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employ​ees, Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to enable Owner to exercise the rights and remedies under this Paragraph.




D. Contractor shall not be allowed an exten​sion of the Contract Times because of any delay in the performance of the Work attributable to the exercise by Owner of Owner’s rights and remedies under this Paragraph 13.09.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND COMPLETION

14.01
Schedule of Values

A. The Schedule of Values established as provid​ed in Paragraph 2.07.A will serve as the basis for progress payments and will be incorporated into a form of Applica​tion for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will be based on the number of units completed.


A.  The Schedule of Values established as provided in Paragraph 2.05A will serve as the basis for progress payments and will be incorporated into a form of Application for Payment acceptable to Engineer.  The Engineer-approved version of the Application for Payment form, which includes information on completed Schedule of Values items, is to be used by the Contractor when making an Application for Progress Payment.  Progress payments on account of Unit Price Work will be based on the number of units completed.

14.02
Progress Payments

A. Applications for Payments


1. At least 20 days before the date estab​lished in the Agreement for each progress payment (but not more often than once a month), Contractor shall submit to Engineer for review an Application for Payment filled out and signed by Contractor covering the Work completed as of the date of the Application and accompanied by such sup​porting documentation as is required by the Con​tract Docu​ments. At least by the 20th day of the month (but not more often than once a month), Contractor shall submit to Engineer for review an Application for Payment (including a Schedule of Values described in Paragraph 2.05.A of the Modified General Conditions) filled out and signed by Contractor covering the Work completed as of the date of the Application, and accompanied by a properly completed Contractor’s Payment Application Checklist, all the documentation required to be submitted with such Checklist, and any other supporting documentation required by the Contract Documents or by the Engineer.  The Application for Payment will be in the form and submitted with the number of copies of it and all related documents as required by the Contract Documents.  If payment is requested on the basis of materials and equipment not incorporated in the Work but delivered and suitably stored at the Site or at another location agreed to in writing, the Applica​tion for Payment shall also be accompanied by a bill of sale, invoice, or other docu​men​tation warranting that Owner has received the materi​als and equip​ment free and clear of all Liens and evidence that the materials and equipment are covered by appropriate property insurance or other arrange​ments to protect Owner’s interest therein, all of which must be satisfactory to Owner. 


2. Beginning with the second Application for Payment, each Application shall include a)  a Waiver and Release Agreement for itself and a Subcontractors – Suppliers Waiver and Release Agreement for each of its subcontractors, and b) a Contractor’s Affidavit with List of Subcontractors and Suppliers with Amounts Withheld.  

3. The amount of retainage with respect to progress pay​ments will be as stipulated in the Agreement.  The Owner and the Contractor agree that any escrow account required in connection with the Project shall be established at a bank or savings and loan association in the State of Ohio used by the Owner, and the escrow agent shall be compensated for its services in accordance with the schedule approved by the Owner from the income from the escrow account. 

B. Review of Applications

1. Engineer will, within 10 days after receipt of each Application for Payment, either indicate in writing a recommendation of payment and present the Application to Owner or return the Applica​tion to Contractor indicating in writing Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor may make the necessary corrections and resubmit the Application.


2. Engineer’s recommendation of any pay​ment requested in an Application for Payment will constitute a representation by Engineer to Owner, based on Engineer’s observa​tions on the Site of the executed Work as an experienced and quali​fied design profession​al and on Engineer's review of the Appli​cation for Payment and the accompanying data and schedules, that to the best of Engineer’s knowledge, information and belief: 

a. the Work has progressed to the point indicat​ed;

b. the quality of the Work is generally in accor​dance with the Contract Documents (sub​ject to an evaluation of the Work as a function​ing whole prior to or upon Substantial Comple​tion, to the results of any subsequent tests called for in the Contract Documents, to a final deter​mination of quantities and classifica​tions for Unit Price Work under Paragraph 9.07, and to any other qualifications stated in the recommenda​tion); and 

c. the conditions precedent to Contractor’s being entitled to such pay​ment appear to have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.


3. By recommending any such payment Engineer will not thereby be deemed to have represent​ed that: 

a. inspec​tions made to check the quality or the quantity of the Work as it has been performed have been exhaus​tive, extended to every aspect of the Work in progress, or involved de​tailed inspec​tions of the Work beyond the responsi​bilities specifi​cally as​signed to Engineer in the Contract Docu​ments; or 

b. that there may not be other matters or issues between the parties that might entitle Contractor to be paid addition​ally by Owner or entitle Owner to withhold payment to Contractor.


4. Neither Engineer’s review of Contractor’s Work for the purposes of recom​mending payments nor Engineer’s recom​men​da​tion of any pay​ment, including final payment, will impose responsibility on Engineer:

a. to supervise, direct, or control the Work, or

b. for the means, meth​ods, techniques, sequences, or proce​dures of construction, or the safety precautions and pro​grams incident thereto, or

c. for Contractor’s failure to comply with Laws and Regulations applicable to Contractor’s performance of the Work, or

d. to make any examination to ascertain how or for what purposes Contractor has used the moneys paid on account of the Contract Price, or 

e. to determine that title to any of the Work, mate​rials, or equipment has passed to Owner free and clear of any Liens.


5. Engineer may refuse to recom​mend the whole or any part of any payment if, in Engineer’s opinion, it would be incorrect to make the representa​tions to Owner stated in Paragraph 14.02.B.2. Engineer may also refuse to recom​mend any such pay​ment or, because of subse​quently discovered evidence or the results of subse​quent inspections or tests, revise or revoke any such payment recommendation previously made, to such extent as may be neces​sary in Engineer’s opinion to protect Owner from loss because:

a. the Work is defective, or completed Work has been damaged, requiring correction or replace​ment;

b. the Contract Price has been re​duced by Change Orders;

c. Owner has been required to correct defect​ive Work or complete Work in accor​dance with Paragraph 13.09; -
d. Engineer has actual knowledge of the occurrence of any of the events enumer​ated in Paragraph 15.02.A; or
e. the Contractor is in default of any other Agreement it has with the Owner..


C. Payment Becomes Due

1. Ten days after presentation of the Applica​tion for Payment to Owner with Engineer’s recom​menda​tion and the approval of any agencies and/or lenders, the amount recom​mended and approved will (subject to the provisions of Paragraph 14.02.D) become due, and when due will be paid by Owner to Contractor.


D. Reduction in Payment


1. Owner may refuse to make payment of the full amount recommended by Engineer because:

a. claims have been made against Owner on account of Contractor’s perfor​mance or fur​nish​ing of the Work;

b. Liens have been filed in connection with the Work, except where Contractor has delivered a specific bond satisfactory to Owner to secure the satisfaction and discharge of such Liens;

c. there are other items entitling Owner to a set‑off against the amount recommend​ed; or

d. Owner has actual knowledge of the occur​rence of any of the events enumerated in Paragraphs 14.02.B.5.a through 14.02.B.5.c or Paragraph 15.02.A.


2. If Owner refuses to make payment of the full amount recommended by Engineer, Owner will give Contractor immedi​ate written notice (with a copy to Engineer) stating the reasons for such action and promptly pay Contractor any amount remaining after deduction of the amount so withheld. Owner shall promptly pay Contractor the amount so with​held, or any adjust​ment thereto agreed to by Owner and Contractor, when Contractor corrects to Owner’s satisfaction the reasons for such action.


3. If it is subsequently determined that Owner’s refusal of payment was not justified, the amount wrongfully withheld shall be treated as an amount due as determined by Paragraph 14.02.C.1.

14.03
Contractor’s Warranty of Title

A. Contractor warrants and guaran​tees that title to all Work, materials, and equipment cov​ered by any Application for Payment, whether incor​porated in the Project or not, will pass to Owner no later than the time of payment free and clear of all Liens.

14.04
Substantial Completion

A. When Contractor considers the entire Work ready for its intended use Contractor shall notify Owner and Engineer in writing that the entire Work is substantially complete (except for items specifically listed by Contractor as incom​plete) and request that Engineer issue a certificate of Substantial Completion. 


B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an inspection of the Work to determine the status of completion. If Engineer does not consider the Work substantially complete, Engineer will notify Contractor in writing giving the reasons therefor. 


C. If Engineer considers the Work substantially com​plete, Engineer will deliver to Owner a tenta​tive certificate of Substantial Completion which shall fix the date of Substantial Completion. There shall be attached to the certificate a tentative list of items to be completed or corrected before final payment. Owner shall have seven days after receipt of the tentative certifi​cate during which to make written objection to Engineer as to any provisions of the certificate or attached list. If, after considering such objections, Engineer concludes that the Work is not substan​tially complete, Engineer will within 14 days after submission of the tentative certifi​cate to Owner notify Contractor in writing, stating the reasons therefor. If, after consideration of Owner’s objections, Engineer considers the Work substan​tial​ly complete, Engineer will within said 14 days execute and deliver to Owner and Contractor a definitive certificate of Sub​stantial Comple​tion (with a revised tentative list of items to be completed or correct​ed) reflecting such changes from the tenta​tive certificate as Engineer believes justified after consider​ation of any objections from Owner. 


D. At the time of delivery of the tenta​tive certificate of Substantial Comple​tion, Engineer will deliver to Owner and Contractor a written recommen​dation as to division of responsi​bili​ties pending final payment between Owner and Contractor with respect to security, operation, safety, and protection of the Work, maintenance, heat, utilities, insurance, and warranties and guaran​tees. Unless Owner and Contractor agree otherwise in writing and so inform Engineer in writing prior to Engineer’s issuing the definitive certificate of Substantial Comple​tion, Engineer’s aforesaid recom​mendation will be binding on Owner and Contractor until final payment.


E. Owner shall have the right to exclude Contractor from the Site after the date of Substan​tial Completion subject to allowing Contractor reasonable access to complete or correct items on the tentative list.


F.  Time for Completion of Items on Tentative List and Remedies.  The time fixed by the Engineer for the completion of all items on the list accompanying the tentative certificate of Substantial Completion shall not be greater than forty-five (45).  The Contractor shall complete all items on the list within such 45-day period. If the Contractor fails to do so, the Owner in its discretion may perform the Work by itself or others and the cost thereof shall be charged to the Contractor.  The Contractor irrevocably designates the Owner as the Contractor’s attorney-in-fact to execute a Change Order deducting such cost from the balance of the Contract Price and also any additional costs or expenses incurred by the Owner arising out of or related to the failure of the Contractor to complete such items, including but not limited to attorneys’, consultants’, and Engineer’s fees.  The Contractor’s warranties under the Contract Documents shall remain in full force and effect and cover any remedial Work, even if performed by others.  If more than one inspection by the Engineer for purposes of evaluating corrected Work is required, it will be performed at the Contractor’s expense.

14.05
Partial Utilization

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially completed part of the Work which has specifically been identified in the Contract Docu​ments, or which Owner, Engineer, and Contractor agree constitutes a separately functioning and usable part of the Work that can be used by Owner for its intended purpose without significant interference with Contractor’s performance of the remainder of the Work, subject to the following condi​tions.


1. Owner at any time may request Contractor in writing to permit Owner to use or occupy any such part of the Work which Owner believes to be ready for its intended use and substantially complete. If and when Contractor agrees that such part of the Work is substantially complete, Contractor will certify to Owner and Engineer that such part of the Work is substantially complete and request Engineer to issue a certificate of Substantial Com​ple​tion for that part of the Work. 


2. Contractor at any time may notify Owner and Engineer in writing that Contractor considers any such part of the Work ready for its intended use and substan​tially complete and request Engineer to issue a certifi​cate of Substantial Completion for that part of the Work. 


3. Within a reasonable time after either such request, Owner, Contractor, and Engineer shall make an inspection of that part of the Work to determine its status of completion. If Engineer does not consider that part of the Work to be sub​stan​tially com​plete, Engineer will notify Owner and Contractor in writing giving the reasons there​for. If Engineer considers that part of the Work to be substantially complete, the provisions of Paragraph 14.04 will apply with respect to certifi​cation of Substantial Com​pletion of that part of the Work and the division of responsibility in respect thereof and access thereto.

4.  Owner may at any time request Contractor in writing to permit Owner to take over operation of any part of the Work although it is not substantially complete.  A copy of such request will be sent to Engineer, and within a reasonable time thereafter, Owner, Contractor, and Engineer shall make an inspection of that part of the Work to determine its status of completion and will prepare a list of the items remaining to be completed or corrected thereon before final payment.  If Contractor does not object in writing to Owner and Engineer that such part of the Work is not ready for separate operation by Owner, Engineer will finalize the list of items to be completed or corrected and will deliver such lists to Owner and Contractor together with a written recommendation as to the division of responsibilities pending final payment between Owner and Contractor with respect to security, operation, safety, maintenance, utilities, insurance, warranties, and guarantees for that part of the Work which will become binding upon Owner and Contractor at the time when Owner takes over such operation (unless they shall have otherwise agreed in writing and so informed Engineer).  During such operation and prior to Substantial Completion of such part of the Work, Owner shall allow Contractor reasonable access to complete or correct items on said list and to complete other related Work.


 4. 5.  No use or occupancy or separate operation of part of the Work may occur prior to compliance with the requirements of Paragraph 5.10 regarding property insurance.

14.06
Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is complete, Engineer will promptly make a final inspection with Owner and Contractor and will notify Contractor in writing of all particu​lars in which this inspection reveals that the Work is incomplete or defective. Contractor shall immediately take such measures as are necessary to complete such Work or remedy such deficiencies.

14.07
Final Payment

A. Application for Payment


1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections identified during the final inspection and has delivered, in accordance with the Contract Docu​ments, all main​tenance and operating instructions, schedules, guaran​tees, bonds, certificates or other evidence of insur​ance certificates of inspec​tion, marked‑up record docu​ments (as provid​ed in Paragraph 6.12), and other documents, Contractor may make application for final payment follow​ing the procedure for progress pay​ments.


2. The final Application for Payment shall be accom​panied (except as previously delivered) by: 

a. all documenta​tion called for in the Contract Docu​ments, including but not limited to the evidence of insurance required by Paragraph 5.04.B.7;

b. con​sent of the surety, if any, to final payment; 

c. a list of all Claims against Owner that Contractor believes are unsettled; and 

d. a Contractor’s Waiver and Release Agreement for itself as of the date of the Final Application for Payment and Subcontractors – Suppliers Waiver and Release Agreements for each of its Subcontractors and Suppliers as of the date of the Final Application for Payment.  

3. .  If any Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor may furnish a bond or other collateral satisfactory to Owner to indemnify Owner against any Lien.


B. Engineer’s Review of Application and Acceptance

1. If, on the basis of Engineer’s obser​va​tion of the Work during construction and final inspec​tion, and Engineer’s review of the final Applica​tion for Payment and accompanying docu​men​tation as re​quired by the Contract Documents, Engineer is satisfied that the Work has been complet​ed and Contractor’s other obligations under the Con​tract Documents have been fulfilled, Engineer will, within ten days after receipt of the final Appli​ca​tion for Payment, indicate in writing Engineer’s recommen​dation of payment and present the Applica​tion for Payment to Owner for pay​ment. At the same time Engineer will also give written notice to Owner and Contractor that the Work is acceptable subject to the provi​sions of Paragraph 14.09. Other​wise, Engineer will return the Application for Payment to Contractor, indicat​ing in writing the reasons for refusing to recommend final payment, in which case Contractor shall make the necessary corrections and resubmit the Application for Payment. 


C. Payment Becomes Due


1. Thirty days after the presentation to Owner of the Application for Payment and accompanying docu​mentation, the amount recommended by Engineer, less any sum Owner is entitled to set off against Engineer’s recommendation, including but not limited to liquidated damages, will become due and , will be paid by Owner to Contractor.

14.08
Final Completion Delayed

A. If, through no fault of Contractor, final completion of the Work is significantly delayed, and if Engineer so confirms, Owner shall, upon receipt of Contractor’s final Applica​tion for Payment (for Work fully completed and accepted) and recommendation of Engineer, and without terminat​ing the Contract, make payment of the balance due for that portion of the Work fully completed and accepted. If the remaining balance to be held by Owner for Work not fully completed or corrected is less than the retainage stipulated in the Agreement, and if bonds have been furnished as required in Paragraph 5.01, the written consent of the surety to the payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by Contractor to Engineer with the Application for such payment. Such payment shall be made under the terms and condi​tions governing final payment, except that it shall not constitute a waiver of Claims.

14.09
Waiver of Claims

A. The making and acceptance of final pay​ment will constitute:


1. a waiver of all Claims by Owner against Contractor, except Claims arising from unsettled Liens, from defective Work appear​ing after final inspection pursuant to Paragraph 14.06, from failure to comply with the Contract Documents or the terms of any special guarantees specified therein, or from Contractor’s continuing obligations under the Contract Docu​ments; and


2. a waiver of all Claims by Contractor against Owner other than those previously made in accordance with the requirements herein and expressly acknowledged by Owner in writing as still unsettled.

ARTICLE 15 - SUSPENSION OF WORK AND TERMINATION

15.01
Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period of not more than 90 consecutive days by notice in writing to Contractor and Engineer which will fix the date on which Work will be resumed. Contractor shall resume the Work on the date so fixed. Contractor shall be granted an adjust​ment in the Contract Price or an extension of the Contract Times, or both, directly attributable to any such suspension if Contractor makes a Claim therefor as provided in Paragraph 10.05.

15.02
Owner May Terminate for Cause

A. The occurrence of any one or more of the following events will justify termination for cause:


1. Contractor’s persis​tent failure to per​form the Work in accordance with the Con​tract Documents (including, but not limited to, failure to supply suffi​cient skilled workers or suitable materi​als or equip​ment or failure to adhere to the Prog​ress Schedule established under Paragraph 2.07 as adjusted from time to time pursuant to Paragraph 6.04);


2. Contractor’s disregard of Laws or Regula​tions of any public body having jurisdic​tion;


3. Contractor’s disregard of the author​i​ty of Engineer; 

4. Contractor’s violation in any substantial way of any provisions of the Contract Docu​ments; or


5 Contractor is in material default of any other Agreement with the Owner.


B. If one or more of the events identified in Paragraph 15.02.A occur, Owner may, after giving Contractor (and surety) seven three business days written notice of its intent to terminate the services of Contractor:


1. exclude Contractor from the Site, and take possession of the Work and of all Contractor’s tools, appliances, construction equip​ment, and machinery at the Site, and use the same to the full extent they could be used by Contractor (with​out liability to Contractor for trespass or conver​sion), 


2. incorporate in the Work all materials and equipment stored at the Site or for which Owner has paid Contractor but which are stored elsewhere, and 


3. complete the Work as Owner may deem expedient. 

Such termination shall be effective as of the date stated in the termination notice provided to Contractor.


C. If Owner proceeds as provided in Paragraph 15.02.B, Contractor shall not be entitled to receive any further payment until the Work is completed. If the unpaid balance of the Contract Price exceeds all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) sustained by Owner arising out of or relating to completing the Work, such excess will be paid to Contractor. If such claims, costs, losses, and damages exceed such unpaid balance, Contractor shall pay the difference to Owner. Such claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as to their reasonableness and, when so approved by Engineer, incorporated in a Change Order. When exercising any rights or remedies under this Paragraph Owner shall not be required to obtain the lowest price for the Work performed.


D. Notwithstanding Paragraphs 15.02.B and 15.02.C, Contractor’s services will not be terminated if Contractor begins within three days of receipt of notice of intent to terminate to correct its failure to perform and proceeds diligently to cure such failure within no more than 30 days of receipt of said notice.


E.  Where Contractor’s services have been so terminated by Owner, the termination will not affect any rights or remedies of Owner against Contractor then existing or which may thereaf​ter accrue. Any retention or payment of moneys due Contractor by Owner will not release Contractor from liability.



15.03
Owner May Terminate For Convenience

A. Upon seven three business days written notice to Contractor and Engineer, Owner may, without cause and without prejudice to any other right or remedy of Owner, terminate the Contract. Such termination shall be effective as of the date stated in the written notice.  In such case, Contractor shall be paid for (without duplica​tion of any items):


1. completed and acceptable Work execut​ed in accordance with the Contract Docu​ments prior to the effective date of termination, including fair and reasonable sums for overhead and profit on such Work;


2. expenses sustained prior to the effective date of termination in performing services and fur​nish​ing labor, materials, or equip​ment as re​quired by the Contract Documents in connection with uncom​pleted Work, plus fair and reasonable sums for overhead and profit on such expenses;


3. all claims, costs, losses, and damag​es (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) in​curred in settlement of terminated contracts with Subcontractors, Suppliers, and others; and


3. reasonable expenses directly attributable to termination.

B. Contractor shall not be paid on account of loss of anticipated profits or revenue or other eco​nomic loss arising out of or resulting from such termina​tion.


C.  Contractor shall require similar provisions contained in Paragraph 15.03 in each of its subcontracts to protect Contractor from claims by Subcontractors arising from the Owner’s termination for convenience, or to minimize claims by such subcontractors.  The remedy provided to Contractor under this Paragraph 15.03 shall be the Contractor’s sole remedy in the event of termination for convenience by Owner.

15.04
Contractor May Stop Work or Terminate

A. If, through no act or fault of Contractor, (i) the Work is suspended for more than 90 consecutive days by Owner or under an order of court or other public authority, or (ii) Engineer fails to act on any Application for Payment within 30 days after it is submitted, or (iii) Owner fails for 30 days to pay Contractor any sum finally deter​mined to be due, then Contractor may, upon seven days written notice to Owner and Engineer, and provided Owner or Engineer do not remedy such suspen​sion or failure within that time, terminate the Contract and recover from Owner payment on the same terms as provided in Paragraph 15.03. 


B. In lieu of terminat​ing the Contract and without prejudice to any other right or remedy, if Engineer has failed to act on an Application for Payment within 30 days after it is submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to be due, Contractor may, seven days after written notice to Owner and Engineer, stop the Work until payment is made of all such amounts due Contractor, including interest thereon. The provi​sions of this Paragraph 15.04 are not intended to preclude Contractor from making a Claim under Paragraph 10.05 for an adjustment in Contract Price or Contract Times or other​wise for expenses or damage directly attributable to Contractor’s stopping the Work as permitted by this Paragraph.

ARTICLE 16 - DISPUTE RESOLUTION

16.01
Methods and Procedures

A. Either Owner or Contractor may request mediation of any Claim submitted to Engineer for a decision under Paragraph 10.05 before such decision becomes final and binding. The mediation will be governed by the Construction Industry Mediation Rules of the American Arbitration Association in effect as of the Effective Date of the Agreement. The request for mediation shall be submitted in writing to the American Arbitration Association and the other party to the Contract. Timely submission of the request shall stay the effect of Paragraph 10.05.E. 


A.
Settlement, Methods and Procedures 

1.
In the event that Contractor files a Claim or files an action against Owner, Owner shall be entitled to make an offer of settlement of the Claim to Contractor at any time up to the date of trial.  Such offer of settlement shall not be admissible into evidence at the litigation except on the issue of entitlement to recovery of attorneys’ fees, costs and expenses.  If at any stage of the litigation, including any appeals, Contractor's claim is dismissed or found to be without merit, or if the damages awarded to Contractor on its claim do not exceed Owner's offer of settlement, Contractor shall be liable to Owner and shall reimburse Owner for all attorneys fees, costs and expenses incurred by Owner from the date of the offer of settlement until the date of the final adjudication and resolution of Contractor's claim.


2.
Any dispute, claim or other matter not settled by negotiation or other means as mutually agreed upon by Owner, Contractor, and surety where applicable, shall be determined by the Court of Common Pleas for county in which the Owner’s principal office is located, which shall have exclusive venue and jurisdiction over such matters and claims.

B. Owner and Contractor shall participate in the mediation process in good faith. The process shall be concluded within 60 days of filing of the request. The date of termination of the mediation shall be determined by application of the mediation rules referenced above.


C. If the Claim is not resolved by mediation, Engineer’s action under Paragraph 10.05.C or a denial pursuant to Paragraphs 10.05.C.3 or 10.05.D shall become final and binding 30 days after termination of the mediation unless, within that time period, Owner or Contractor:


1. elects in writing to invoke any dispute resolution process provided for in the Supplementary Conditions, or


2. agrees with the other party to submit the Claim to another dispute resolution process, or


3. gives written notice to the other party of their intent to submit the Claim to a court of competent jurisdiction.

ARTICLE 17 – MISCELLANEOUS



17.01
Giving Notice

A. Whenever any provision of the Con​tract Documents requires the giving of written notice, it will be deemed to have been validly given if: 


1.  deliv​ered in person to the individual or to a member of the firm or to an officer of the corporation for whom it is intend​ed, or


2. delivered at or sent by registered or certified mail, postage prepaid, to the last business address known to the giver of the notice.

17.02
Computation of Times

A. When any period of time is referred to in the Contract Documents by days, it will be comput​ed to exclude the first and include the last day of such period. If the last day of any such period falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction, such day will be omitted from the computation.

17.03
Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and remedies avail​able hereunder to the parties hereto are in addition to, and are not to be construed in any way as a limita​tion of, any rights and remedies avail​able to any or all of them which are otherwise im​posed or available by Laws or Regula​tions, by special warranty or guarantee, or by other provisions of the Contract Documents. The provisions of this Paragraph will be as effective as if repeated specifical​ly in the Contract Documents in connection with each particular duty, obligation, right, and remedy to which they ap​ply.

17.04
Survival of Obligations

A. All representations, indemnifications, war​ran​ties, and guarantees made in, required by, or given in accor​dance with the Contract Documents, as well as all continu​ing obligations indicated in the Contract Docu​ments, will survive final payment, completion, and acceptance of the Work or termina​tion or comple​tion of the Contract or termination of the services of Contractor.

17.05
Controlling Law

A. This Contract is to be governed by the law of the state in which the Project is located. This Contract shall be governed by the law of the State of Ohio.
17.06
Headings 


A. Article and paragraph headings are inserted for convenience only and do not constitute parts of these General Conditions.

ODOT MANUAL SUPPLEMENT


This Supplement shall apply where and to the extent that the State of Ohio Department of Transportation Construction and Material Specifications, dated January 1, 2008, is expressly incorporated into the Contract Documents via the Owner-Contractor Agreement, or when designated as a Contract Document in the list of Contract Documents in the Owner-Contractor Agreement, or is referenced anywhere else in the Contract Documents as one of the Contract Documents.  

1. Regardless of any terms to the contrary in Division 100 or elsewhere, any directions or orders of the Engineer that will result in an adjustment of the Contract Price or the Contract Time shall require the prior written approval of the Owner.  It is expressly understood and agreed that the Engineer does not have authority to authorize changes or modifications in the Contract Price or Contract Time.

2. The Contractor’s obligations under this ODOT Supplement are in addition to and not in limitation of its other obligations under the Contract Documents.

3. Delays.  Regardless of the terms in this ODOT Supplement, including Item 109.05, all time adjustments shall be subject to a) filing a Claim in accordance with Paragraph 10.05 of the modified General Conditions of the Contract for Construction (EJCDC C-700, 2002 edition) (“Modified General Conditions”), b) substantiating the Contractor’s entitlement to a time adjustment in accordance with Paragraph 12.03 of the Modified General Conditions and c) Item 109.05.  The Contractor will be entitled to additional compensation for delays but only for those delays described in Paragraph 12.03.B of the Modified General Conditions. As part of the Claims process and as a condition precedent to receiving any additional compensation, the Contractor shall prepare a cost analysis as allowed by Item 109.05.D substantiating its entitlement to additional compensation.

4. Division 100, General Provisions.  The following Division 100 General Provisions of the State of Ohio Department of Transportation, Construction Specifications Manual dated January 1, 2008 are incorporated in this ODOT Supplement, subject to any changes or limitations herein.

a. Item 101.01, General.
b. Item 101.02, Abbreviations, provided that references to DCE, DDD, DET shall mean the Owner.

c. Item 101.03, Definitions, provided where terms that are defined in the other Contract Documents, the definition in the other Contract Documents shall control, and further provided that the following definitions are deleted, modified and/or added:

i. Contract Bond is deleted.  

ii. Contract Documents is deleted.  

iii. Contract Time is deleted.  

iv. Contractor is deleted  

v. Department shall mean the Owner.

vi. Director shall mean the Owner’s representative.

vii. Engineer is deleted.

viii. Extra Work Contract is deleted.

ix. Final Acceptance shall mean Final Completion as defined in the Owner Contractor Agreement.

x. Final Inspector shall mean the Owner.

xi. Laboratory is deleted.

xii. Proposal Guaranty is deleted.

xiii. Questionnaire is deleted.

xiv. Signatures on Contract Documents is deleted.

xv. State or state shall mean the Owner.

xvi. Subcontractor is deleted.

xvii. Work is deleted.

d. Item 101.04, Interpretations.
e. Item 103.03, Cancellation of Award.

f. Item 104.02.D.2, Significant Changes in the Character of the Work (including both tables following this Item), provided that all references to Item 108 are deleted and that all time adjustments shall be subject to filing a Claim in accordance with the modified General Conditions and substantiating the entitlement to an extension of time as provided in the modified General Conditions (EJCDC Document C-700, 2002 edition) (“Modified General Conditions”).

g. Item 104.03, Rights in and Use of Materials Found on the Work. 

h. Item 104.04, Cleaning Up.  

i.
Item 105.02, Plans and Working Drawings, provided that the review of submittals may be by the Owner or the Engineer in the Owner’s discretion.

j. Item 105.06, Superintendent.  

k. Item 105.10, Inspection of Work.
l. Item 105.11, Removal of Defective and Unauthorized Work.  

m. Item 105.12, Load Restrictions.  

n. Item 105.13, Haul Roads, provided that the second paragraph in this Item is deleted.  The Contractor shall be responsible for any damage to the roads referred to in the second paragraph.  

o. Item 105.14, Maintenance During Construction, except substitute “Final Completion” for “Final Inspection” and delete the remainder of the first sentence.  Additionally, delete the second to last sentence in this Item.

p. Item 105.15, Failure to Maintain Roadway or Structure.
q. Item 105.16, Borrow and Waste Areas.
r. Item 105.17, Construction and Demolition Debris.
s. Item 106.01, Source of Supply and Quality Requirements.
t. Item 106.02, Samples, Tests and Cited Specifications, provided that this Item will be optional at the discretion of the Owner. If the Owner elects to proceed under this Item, a) the Contractor without additional cost will provide material samples as required by the Owner, and b) the Owner may conduct such tests as it determines proper.

u. Item 106.03, Small Quantities and Materials for Temporary Application.
v. Item 106.04, Plant Sampling and Testing Plan.
w. Item 106.05, Storage of Materials.
x. Item 106.06, Handling Materials.
y. Item 106.07, Unacceptable Materials.
z. Item 106.08, Department-Furnished Material.
aa. Item 106.09, Steel and Iron Products Made in the United States.
ab. Item 107.01, Laws to be Observed.
ac. Item 107.02, Permits, Licenses, and Taxes.
ad. Item 107.03, Patented Devices, Materials, and Processes.
ae. Item 107.05, Federal-Aid Provisions.
af. Item 107.06, Sanitary Provisions.
ag. Item 107.07, Public Convenience and Safety.
ah. Item 107.08, Bridges Over Navigable Waters.
ai. Item 107.09, Use of Explosives, provided that both bringing explosives onto the site and any use of explosives shall require the prior written approval of the Owner.
aj. Item 107.10, Protection and Restoration of Property, provided that the Contractor shall remain responsible for all damage and injury to property until the Project is Finally Complete.

ak. Item 107.11, Contractor’s Use of the Project Right-of-Way or Other Department-Owned Property, provided the reference to Item 109.12 is deleted.
al. Item 107.12, Responsibility for Damage Claims and Liability Insurance, provided that all notices and certificates shall be delivered to the Owner’s representative and, if there is no Owner’s representative, to the Engineer.  Reference to the “State of Ohio, Department of Transportation” shall mean the Owner.  Note.  The following Sections in the General Conditions of the Contract for Construction (EJCDC C-700, 2002 edition) as modified are deleted: 5.03, Certificates of Insurance, 5.04 Contractor’s Liability Insurance, 5.05, Owner’s Liability Insurance, 5.06 Property Insurance, 5.07 Waiver of Rights, 5.08, Receipt and Application of Insurance Proceeds, Section 5.09 Acceptance of Bonds and Insurance; Option to Replace, and 5.10 Partial Utilization, Acknowledgement of Property Insurance.
am. Item 107.13, Reporting, Investigating, and Resolving Motorist Damage Claims, provided that this item is modified to read,  “When a motorist reports damage to its vehicle either verbally or in writing to the Contractor, the Contractor shall within 3 days make and file a written report to the Owner and the Engineer and also file a report with its insurance carrier”.  

an. Item 107.14 Opening Sections of Project to Traffic, provided that the reference to Item 108.06 is deleted.
ao. Item 107.15, Contractor’s Responsibility for Work, provided that reference to “Final Inspection according to 109.12.A” shall mean “Final Completion.” 

ap. Item 107.17, Furnishing Right-of-Way.
aq. Item 107.19, Environmental Protection, provided that the Owner makes no representation as to having acquired any permits unless expressly provided in the Contract Documents.  The Contractor will comply with any permits obtained by the Owner.
ar. Item 107.20, Civil Rights.
as. Item 107.21, Prompt Payment.

at. Item 108.01, Subletting of the Contract, provided that the Contractor need not provide the Owner with information or reports on DBE participation unless the Contract Documents otherwise requires such reports or information.  Additionally, unless otherwise provided in the Contract Documents the 50% self contracting requirement in the first sentence is waived.
au. Item 108.04, Limitation of Operations.
av. Item 108.05, Character of Workers, Methods, and Equipment.
aw. Item 108.10, Payroll Records.
ax. Item 109.01, Measurement of Quantities, provided that this item will apply only where payment is to be based on the measurement of quantities.

ay. Item 109.02, Measurement Units.
az. Item 109.03, Scope of Payment.
ba. Item 109.04, Compensation for Altered Quantities and Eliminated Items.
bb. Item 109.05, Extra and Force Account Work as modified in this Supplement, provided that a) the references to Items 105.07, 105.10 and 108 are deleted, b) all negotiated prices shall required the Owner’s written approval, c) the Owner must approve in writing any directions or orders by the Engineer to proceed with force account work, d) in Item 109.05.B.2 the reference to Department shall mean the Ohio Department of Transportation, e) the compensation provided in 109.05.B through 109.05.D constitutes payment in full for all the items referred to in Item 109.05.C.11, except for any additional compensation for delays, f) Item 109.05.D.2.f regarding home office overhead is deleted.  The Contractor’s entitlement to home office overhead, if any, shall be subject to current Ohio law.

bc. 109.06, Directed Acceleration.
bd. 109.07, Inefficiency.
be. 109.08, Unrecoverable Costs.
5. Divisions 200 through 700.  Divisions 200 through 700 of the State of Ohio Department of Transportation, Construction Specifications Manual dated January 1, 2008 are incorporated in this ODOT Supplement.

a. All references to Division 100 Items in Divisions 200 through 700 shall be to the Division 100 Items as modified in this Supplement.  

b. Where Division 100 Items are referred to in Divisions 200 through 700 but are not included in this Supplement, the deleted references will be governed by this Paragraph 5.
c. In Item 203.04, the reference to Item 108.06 shall be governed by Paragraph 3, Delays, in this Supplement.

d. In Item 514.24, the reference to Item 109.10 shall be governed by the payment provisions in the Modified General Conditions.

e. In Item 624.04, the reference to item 109.09 shall be governed by the payment provisions in the Modified General Conditions, i.e., the Owner will process and make payments in accordance with the provisions in the Modified General Conditions.  In the regard, the basis for payment of mobilization costs will be as provided in Item 624.04.

f. General to Divisions 200 through 700.  The basis for payment provided in the Basis for Payment items in these Divisions shall be the basis for payment to the Contractor when applicable.

END OF ODOT SUPPLEMENT
PROJECT SPECIFICATIONS
SPECIFICATIONS - PAVING CONSTRUCTION

The current specifications from the Ohio Department of Transportation (ODOT) are to be used as specifications on all paving projects of the City of Massillon by reference.  The items in the proposal will be listed with State Item numbers.  By reference to these all the work, kind, and quality of materials and types of equipment specified in detail under each Item Number shall be required just as fully as it the entire text of the ODOT specifications were used herein.


Where alternate methods, classes, or materials are permitted the particular alternate intended to be used will be shown on the plans or in the proposal.  If there are matters not properly covered by the General Specifications or which are peculiar to the specific project and in conflict with the General Specifications, these will be covered by special provisions shown on the Plans or in the proposal; and such special provisions will take precedence over anything to the contrary.


A copy of the current ODOT specifications may be consulted by the prospective Bidders at anytime in the Engineer's office.  Also the inspector on every paving project will have a copy which will be available to the Contractor for reference.


Where the manhole or catch basin adjustments are called for, the Contractor may adjust with the method as set forth in the plans and specifications only. In the case where adjustments must be made, they will be made prior to laying the asphalt.


All edges of the paving process will be sharp clean and sealed by the Contractor in accordance with ODOT specifications to the Engineer's satisfaction.


Upon request of the Engineer the Contractor will supply testing results, at the expense of the Contractor for the asphalt placed on the job.  This test will be used to ensure the proper mix and consistency of the asphalt.


The ODOT specification for Asphalt Price Adjustment (Item 401.20) shall not be relevant to any project in the City of Massillon. The City shall not pay an increase nor accept a decrease for asphalt binder price adjustment. 


The City reserves the right to retain any or all pavement grindings removed by the Contractor.  The Contractor shall notify the City of Massillon Operations Superintendent at (330) 833-5746 with a minimum of 24 -hours advanced notice before milling the roadway, for a site where the grindings may be used, dumped or placed.

Section 1-Description   

This item shall consist of surface (448), base (301) and /or intermediate leveling (448) course composed of mineral aggregate and bituminous material mixed in a central mixing plant.

Section-2 Aggregate   

Aggregates shall consist of crushed gravel, or crushed stone and sand or other inert finely divided mineral aggregate.

A)  
Coarse Aggregate - Shall conform to the Ohio Department of Transportation Construction and Material Specifications book (latest version), section 703.05, except as follows.  All asphalt mixes, designated by ODOT as 301, 448, shall conform to the following revised specifications.  The percentage of wear, Los Angeles test maximum shall be 35% (stone or gravel).  For #8 material the percent by weight of mechanically crushed pieces, minimum 65%.  For #57 or #6 material, the percent by weight of fractured pieces, 
minimum 65%. The loss, sodium sulfate soundness test:

a) 13.0 percent for all surface courses and any asphalt concrete course directly below an open graded friction course.

b) 13.0 percent for No. 8 aggregate fractions used in intermediate courses that will be exposed to traffic over the winter months.

c) 15.0 percent for all other coarse aggregate used in intermediate courses that will be exposed to traffic over the winter months.

B)  
Fine Aggregate - Shall conform to the Ohio Department of Transportation Construction and Material Specifications book (latest version), section 703.05, except as follows.  All asphalt mixes, designated by ODOT as 301, 402, 404, shall conform to following revised specification.  The maximum loss for the sodium sulfate soundness test shall not exceed 13%.

C)
Sampling.  ASTM D75 shall be used when sampling coarse and fine aggregate.

Section 3-Bituminous Material   

Bituminous material shall be P.G. 64-22.  The requirements of ODOT 702.01 shall be replaced with AASHTO provisional standard. MPI-93 or any superseding AASHTO specification for P.G. binders.

Section 4-Preliminary Material Acceptance

Prior to commencing construction, the contractor shall submit certified test reports to the City of Massillon (the City) for the following materials:

A.
Coarse Aggregate.


1.     Gradation


2.     Percent of wear


3.     Soundness


4.     Fracture count


5.     Dry bulk gravity and absorption

B.
Fine Aggregate.


1.     Gradation


2.     Soundness


3.     Dry bulk gravity and absorption

The City also may require samples of each aggregate be submitted along with the above test report data. One 50lb bag for each material, to verify aggregate compliance.

Section 5-Composition of Mixture

The bituminous plant mix shall be composed of a mixture of well-graded aggregate and bituminous material.

Section 6-Job Mix Formula

No bituminous mixture for payment shall be produced until a job mix formula has been approved by the City.  The bituminous mixture shall be designed using procedures contained in Chapter V, MARSHALL METHOD OF MIX DESIGN, of the Asphalt Institutes Manual Series No. 2 (MS-2 Sixth Edition), Mix Design Methods of Asphalt Concrete, and shall meet the requirements of Tables 1 and 2.

The job mix formula shall be submitted in writing by the contractor to the City at least 15 days prior to the start of paving operations and shall include as a minimum:

A.
Percent passing each sieve size.

B.
Percent of asphalt cement.

C.
Number of blows of hammer compaction per side of molded specimen.

D.
Compaction temperature.

E.
Plot of the combined gradation of the FHWA 45 power gradation curve.

F.
Graphical plots of stability, flow, air voids, voids in mineral aggregate, and unit weight verses asphalt content.

Table 1

	TEST PROPERTY
	VALUE

	Number of Blows *
	50

	Stability, pounds minimum
	1500

	Flow, 0.01 in.
	8-16

	Mean Air Void Target (percent)
	3.5


Table 1 - *This value indicates Medium Traffic values.
Table 2

	MIX TYPE
	MINIMUM VOIDS IN MINERAL

AGGREGATE

	301
	13

	448 Inter
	13

	448 Surface
	16


The gradation of the mixture will be designated in the Ohio Department of Transportation Construction and Material Specifications book (latest version), under 301, 446, 448.  Minimum Asphalt percent, (percent of total mix) for 301 shall be 4.7%, for 448 intermediate shall be 5.0%, for 448 surface shall be 6.0%.

The contractor shall submit samples, upon written request of the City, at the contractor’s expense, for job mix formula verification testing.  The City may require three compacted specimens, and an un-compacted specimen at the proposed optimum AC content as determined by the JMF.  At least 2000 grams of un-compacted mix is required.  The job mix formula for each mixture shall be in effect until modified in writing by the City.  Should a change in sources of materials be made, a new job mix formula must be approved by the City, before the new material is used.

Section 7-Recycled Asphalt Concrete

Reclaimed asphalt pavement (RAP) will not be permitted to be used in any surface courses. RAP may be used with the following guidelines.  The stockpile of RAP to be used in the production of the mixture must be sampled and staked prior to use. The City will obtain a sample of the RAP for approval before the pile can be used.  No other RAP may be used until it has been tested and staked, and approved by the City.  The contractor shall submit a report indicating the gradation of the RAP, the A/C content, and the Abson Viscosity, along with the proposed mix design data.  Reclaimed asphalt pavement (RAP) will not be permitted to be used in any surface courses.  On intermediate mixes and base mixes, the amount of RAP is limited to no more than 10%.

Section 8-Field Testing

Job mix control testing shall be performed by the contractor for each day of production.  The testing laboratory shall conform to the Ohio Department of Transportation Supplemental Specification 1041.  A level II lab is required.  At the minimum, two random samples will be taken from trucks at the plant per day.  All the required tests shall be performed with material from each sample.  A set of laboratory compacted specimens will be prepared using the number of blows as required by Table 1.  Each set of lab specimens will consist of three specimens compacted at between 270 and 280 degrees F.  The sample specimens shall be tested for the bulk specific gravity of each test specimens and for stability and flow.  A theoretical maximum specific gravity test will be performed.  The Gradation and Bitumen content shall be tested using and ODOT approved Ignition Oven, following ODOT’s Ignition Oven Calibration and testing method.

A sample of each aggregate being used in the production of the mix, may be taken each day from the cold feed bins at the plant and turned over to the City for verification testing.  A minimum sample of 4000 grams is required.

A report of all daily test results shall be delivered to the City within 24 hours, following a production day.

Section 9-Asphalt Plant Requirements

The plant shall be an Ohio Department of Transportation approved plant.  Thus for each ticket delivered from a batch plant, the requirements of 750.03 shall be printed.  For a drum mix plant, the requirements in 750.03 shall be printed and turned in to the City with the above Field testing report.

The mix arriving at the job site shall be at a minimum 290 degrees F, and a maximum of 325 degrees F. Any loads deviating from this temperature range will not be accepted and sent back to the contractor for disposal.

Section 10-Basis of Payment

The City may instruct the contractor to take random samples at the plant, and the job site, and have an independent laboratory analyze the mixture for gradation and asphalt content using the Ignition method per ODOT.  The contractor shall be responsible for the sample type, and delivering the samples to the City. The City will require at least two samples from the job site, and one from the plant, each day.  The samples from the job site shall be at least 2000 grams, and the sample from the plant shall be at least 3000 grams. The results will be averaged per day and the basis of payment will be determined by:

ITEM 301 and 448 intermediate....
Sieve                          Deviation from the JMF

1 inch                                 +-10%

#4 Sieve                             +-  8%
#8 Sieve                             +-  6%

A/C
                      NO LESS THAN OPTIMUM

ITEM 448 surface....
Sieve                       Deviation from the JMF

1 inch                                   0%

#4 Sieve                         +-   8%

#8 Sieve                         +-   6%

A/C 
                   NO LESS THAN OPTIMUM

Payment for the daily production not meeting the mix design specification requirement listed above may be penalized ten percent (10%), of that day’s production, based on the unit price bid for material in place.  The results of the independent laboratory are final.

The City may halt production at any time if from testing the mixture or the aggregate, the test results do not conform to the mix design or the aggregate requirements.  The contractor will have to redesign the mix or address the aggregate deficiencies.

Section 11 - ITEM 614 MAINTAINING TRAFFIC

The Contractor shall maintain traffic at all times on the project in accordance with Item 614 as described below.

In addition to the general requirements of Item 614, all traffic control devices necessary to maintain and protect traffic and the work zone shall be furnished, erected, maintained, and removed by the Contractor in conformance with the current revision of the Ohio Manual of Uniform Traffic Control Devices.

The Contractor shall keep himself/herself fully informed of and shall carefully observe and comply with all Federal and State laws and City of Massillon ordinances, permits, and regulations which in any manner affect the conduct of the work, and shall indemnify and save harmless the City and all of its officers, agents, and servants against any claim or liability arising from or based upon the violation of such law, ordinance, permit, requirement, or regulation, whether by himself/herself or his/her employees.
The Contractor shall provide lights, barricades, and watchmen necessary to protect the public or the work and maintain traffic when called for in the proposal, along the project, and also along the detour at the intersecting side streets. The City, at the Contractors written request will supply paper "NO PARKING" signs for which the Contractor will be responsible for posting in plain sight.  Signs must be posted no later than 24 hours in advance on each street where work will be performed and City Police Department Traffic officer (330)830-1750 be notified by the Contractor that signs are in place. Signs must be removed and replaced after each phase of performed work. Contractor is responsible for reusing signs.  Contractor will notify the City Police Department Traffic officer for removal of vehicles in violation of the "NO PARKING" signs.

All signs required to be installed by the Contractor shall be erected on their own posts.  The contractor shall not use any existing signpost to mount a traffic control sign.

The Contractor shall take notice of the requirement of 614.03.  Devices using other than Type “G” or Type “H” sheeting are not acceptable.

The Contractor shall maintain the required traffic control devices for a maximum of ten (10) days following the completion of the paving of the wearing surface.  The Contractor shall complete the Type 2 pavement markings during this period.  The Contractor shall not remove any traffic control devices prior to the completion of this work.

The Contractor shall install temporary yellow centerline markings and temporary white lane line markings where needed to all pavement courses exposed to traffic at the end of each day’s operation.  Temporary yellow centerlines and temporary white lane lines shall consist of 48” x 4” segments spaced at a maximum forty feet center to center.  The markings are to be accurately located in a true line for centerline markings and lane lines.

Temporary pavement markings may be either 642 paint or 740.06 Type I or Type II preformed material, except that no preformed material containing metal shall be placed on any surface.

Payment for all labor, equipment, and materials shall be included in the lump sum contract price for 614, maintaining traffic, unless separately itemized.

Section 12 - ITEM 642 TRAFFIC PAINT, TYPE 2/ 644 THERMOPLASTIC

The equivalent solid line quantities are provided for the convenience of the Contractor to estimate the approximate quantity of pavement marking materials needed.  These equivalent solid line quantities are not to be utilized for pay quantities or as a basis of payment for delivered materials.

The following quantities for equivalent solid line have been calculated by the Engineer:

4" 2-Direction, No-Passing Marking Yellow

MI.
4" 1-Direction, No-Passing Marking Yellow

MI.

4" White Dashed Lane Line



MI.

4" White Parallel Parking



EA.

6" White Channel Line



L.F.

12" White Stop Line




L.F.

6" Transverse line




L.F.
White Left Turn Arrow



EA.

8" Solid White Crosswalk 6' Apart


L.F.

Temporary Striping




MI.

These quantities have been tabulated and carried to the Bid Sheet.

The contractor’s attention is directed to CMS Section 642.04 to increase the first application of paint to new asphalt pavement surfaces by twenty-five (25%) percent over the specified rate. 

SPECIFICATIONS - SANITARY & STORM MANHOLES & CATCH BASINS
Section 1 - Materials   

All materials shall be of the size and type specified on the plans and/or proposals (as noted on the latest State of Ohio Department of Transportation (ODOT) construction and materials specifications). Concrete for foundation slabs for manholes and catch basins shall be ODOT Type Class C concrete, 4000# psi @ 28 days, 6 bags minimum to cubic yard and 4" maximum slump Ohio Department of Highways #46 coarse aggregate. Manhole frames and covers, catch basin grates, and wrought iron steps shall be City standard and are furnished by the Contractor.

Section 2 - Construction Methods; General  

Manholes and catch basins shall be built according to plans, specifications, and special provisions to line and grade.  Adjustment of manholes and catch basins to grade according to the plans shall include all the necessary materials and labor. All connections for lateral sewers, including drops (as noted in sewer specs under Section 10) shall be included under this item.  All Manhole and catch basin structures shall be precast concrete structures on 6" of granular bedding.  No brick and mortar construction shall be permitted for structures. The invert channel through the manhole shall be either a half pipe or formed in concrete to the cross section of half pipe.  Space between the wall and the invert shall be filled with Class C concrete and shall slope to invert.  Adequate precautions shall be taken to prevent concrete and mortar from freezing.  Manhole castings, catch basin castings, and wrought iron steps shall be City standard as shown on plans.  Care must be taken by the Contractor to keep dirt and debris from getting into the sewer lines while structures are being built.

Section 3 - Excavation and Backfill   

All the applicable methods, materials, and provisions for excavation and backfill for main line sewers shall apply for manholes and catch basins.

Section 4 - Massillon Manhole Rehabilitation – below the spring line  

All materials shall be as specified.  Brick shall be laid radially into an 8" wall with a full bed of mortar so that all joint space is filled.  Mortar shall be composed of two parts of clean sharp sand to one part of standard Portland Cement to which may be added lime to the extent of 10% of the cement by weight.  After five courses laid as headers, the sixth course shall be laid as a stretcher course.  Whole brick only shall be used except to affect closures or to chink exterior radical joints.  Interior joints must not be more than a quarter of an inch (1/4") wide.  Interior and exterior joints shall be pointed on storm manholes and sanitary manholes.  Both inside and outside walls shall be plastered with a half inch (½") of mortar with a smooth trowel finish.  Special care shall be taken to see that the manhole wall is bonded to the barrel of the sewer.  The outside surface of the manhole shall be cured with wet burlap for 48 hours.  The upper part of the manhole shall be drawn in uniformly with a precast concrete structure as specified in the plans and specifications.

Section 5 - Precast Concrete Ring Manholes  

The concrete in this type of manhole shall conform to the applicable provisions of ODOT #706.13. Joints shall be "O" ring, water tight. Openings for inlet and outlet pipes shall be cast in the rings. Openings 18" or smaller entering the manhole above the outlet may be cut in the field.  Openings over 18" entering the manhole above the outlet shall be connected by a tee connection precast with the barrel.  Additional details not covered here will be shown on the plans.

Section 6 - Catch Basins and Inlets

Catch basins and inlets shall be constructed in accordance with the design and dimensions and to line and grade as shown on the plans.  All materials are to conform to as stated.  No Brick shall be laid. The catch basin grade shall be set in accordance to the Mass Catch basin specification as shown on the plans.

Section 7 - Adjusting Manholes and Catch Basins to Grade  

This item shall include excavation, backfill, masonry, concrete, resetting of castings and/or steps, and any other labor and material incidental to the proper adjustment to the new grade as specified with the City of Massillon specifications. Solid Cast iron ring risers may be considered only with written permission by the Engineer. If a solid cast iron riser ring is used to adjust a manhole to a new grade then a new manhole lid conforming to the casting size shall be supplied by the Contractor. Also see Sanitary/Storm Manhole Casting Set and Catch Basin Rehabilitation Details.
Section 8 - Manholes  

Manholes shall be bid per each unless otherwise stated. This unit price is full compensation for all labor and materials incidental to the construction of the completed manhole in accordance with the plans including excavation, backfill, construction of masonry, and furnishing and placing of the casting, unless otherwise noted.  Payment for manholes shall be per vertical foot measured from the invert to the top of the casting for all manholes without sumps; those with sumps shall be measured from top of floor of sump to top of casting.  Drop manholes shall be paid the same method used in measuring standard manholes.  Payment for manholes shall be full compensation for all the labor and materials incidental to the completed manhole with the same exceptions covered by separate pay items as noted in main line sewer. This item shall include all excavation, backfill, masonry, concrete, placing of all connections, furnishing and setting of castings and conforming of City standards as shown on the plans, protecting against cave-ins, and dewatering, and any other labor incidental to completion of the manhole according to the plans.

Section 9 - Catch Basins  

The price bid per catch basins is a unit price for each catch basin and is full compensation for all labor and materials incidental to the construction of the completed catch basin in accordance with the plans including excavation, backfill, masonry, concrete, furnishing and placing of the casting, and restoration of the gutter and street surface in accordance with Massillon Casting Set specification.

Section 10 - Drop Attachments  

Drop attachments shall be built of the same type of material as the pipe it is to receive encased in concrete as shown on the plans.  The size of all drops shall be as shown.  The tee at the upper end of the drop pipe shall have the same diameter as the incoming sewer unless shown otherwise.  The tee, drop pipe, 900 elbow, and encasing concrete are considered the drop attachment, and payment shall be included to the unit price bid for manholes.  A channel for the drop inlet pipe shall be formed to a depth below the top of the bench equal to one-half the inlet pipe diameter, and a width equal to the inlet pipe diameter.  Bench height to be determined as Engineer deems.  The drop is to be on the outside of the manhole only. Any inside drop must be approved in writing by the Engineer.

Section 11 –Massillon Catch Basin Rehabilitation  

This work will consist of removing the existing casting and grate, reconstructing per the Engineer, Plans and Specifications, and placing at the proper grade a new casting and grate conforming to Section 14. The rehabilitation work will consist of tearing the existing brick structure down to a stable/suitable level and rebuilt per these specifications, including precast concrete grade rings. If the structure is of a precast material all cracks and joints shall be cleaned and plastered with proper material as to adhere, increase the structural stability, and seal the existing structure from any water infiltration. The existing precast structure may need to be modified/cut to place the new casting and grate to the proper grade, including concrete box out, to be included in the unit price cost. The price bid per catch basin is a unit price for each catch basin and is full compensation for all labor and materials incidental to the construction of the completed catch basin in accordance with the plans and specifications including excavation, bituminous or aggregate backfill, masonry, concrete, concrete box out, furnishing and placing of the casting to the proper grade, and restoration of the gutter and street surface. All existing castings and grates are to be carefully removed and stored by the Contractor for salvage by the City of Massillon. All work shall be completed before final paving.
Section 12 – Sanitary/Drainage Sewer Manhole Rehabilitation
This work will consist of removing the existing casting and lid, reconstructing per the Engineer, Plans and Specifications, and placing at the proper grade a new casting and lid conforming to Section 14. The rehabilitation work will consist of tearing the existing brick structure down to a stable/suitable level and rebuilt per these specifications, including precast concrete grade rings. If the structure is of a precast material all cracks and joints shall be cleaned and plastered with proper material as to adhere, increase the structural stability, and seal the existing structure from any water infiltration. The existing precast structure may need to be modified/cut to place the new casting and lid to the proper grade, including concrete box out, to be included in the unit price cost. The price bid per manhole is a unit price for each manhole and is full compensation for all labor and materials incidental to the construction of the completed manhole in accordance with the plans and specifications including excavation, bituminous or aggregate backfill, masonry, concrete, concrete box out, furnishing and placing of the casting to the proper grade, and restoration of the street surface. All existing castings and lids are to be carefully removed and stored by the Contractor for salvage by the City of Massillon. All work shall be completed before final paving.
Section 13 – Utility Manhole Adjust to Grade

This item will consist of coordinating with the Utility Company, the removing the existing casting, reconstructing per the specific utility, and placing at the proper grade the existing or new casting as supplied by the Utility and/or their Contractor. This item is for coordinating the work between the Contractor, Utility Contractor and the Utility Company only as these manholes are not maintained or owned by the City. This work shall be completed before any asphalt surface course pavement is placed. 
Section 14 - Castings  

Sanitary sewer castings shall have gasket seal lids.  The new castings will be of the following or other approved castings by the Engineer in writing, or designated by the plans:




East Jordon
          Neenah
Manhole-High


2015 or 1661
R-1924-1

Manhole-Short


1850 or 1660
1654

Catch  basin Type
"B" Single

V-5630


Catch  basin Type
"A" Single

7030

R-3246

Catch basin Type
"A" Double

7031

R-3295-2

Catch  basin Type
"A" Triple

7032

R-3295-3

Catch  basin Type
"A" Grate

M2
                            
L

Catch  basin Type
"A" Back

T4

–

SPECIFICATIONS – SIDEWALK, CURB, COMBINED CURB & GUTTER CONSTRUCTION
Section 1 – Grading

The quantity of the grading item includes all the excavating incidentals to the construction of the job in accordance with the plans/specifications except the excavating for the sidewalk, curb or combined curb and gutter to the extra width needed for the forms and to the extra depth for the subbase.  This excavating for sidewalk, curb or combined curb and gutter is part of the work to be done under the price bid per lineal foot or square foot as delineated. The bid price for this item shall include clearing and grubbing of brush and removal of trees and stumps under 12".  Trees over 12" are covered in Section 11.  Suitable topsoil, if any, shall be salvaged to be used as a backfill behind the curb, and walk.

Section 2 - Excavation  

The excavation for the sidewalk, curb or combined curb and gutter including subbase is part of the work to be done under the price bid per lineal foot of sidewalk, curb or combined curb and gutter.  As noted in Section 1 suitable topsoil, if any, shall be used for backfill behind the curb and walk.  Where in the opinion of the Engineer the subgrade is unsuitable for foundation, it shall be removed as directed by the Engineer and replaced with suitable material as required in Section 3 for subbase.

Section 3 – Subbase

Four inches of subbase shall be placed on the subgrade which has been excavated 4" below the bottom of the sidewalk, curb or combined curb and gutter.  This subbase shall be composed of ODOT Item 304.  The sub base shall be compacted by wetting and rolling or tamping.  Where existing soil is of suitable granular quality in the opinion of the Engineer it may be used for subbase.  Payment for subbase is to be included in the price bid per lineal foot of curb or combined curb and gutter or square foot for sidewalk.

Section 4 – Concrete

Concrete shall be ODOT Type Class C concrete mix with air entrained Portland Cement, clean sharp sand, and Ohio Department of Highways #46 course aggregate to give a maximum compressive strength of 4000# psi @ 28 days, 4" maximum slump and with a maximum of 6 bags of cement to the cubic yard.

Section 5 - Forms and Templates

Forms shall be of heavy enough gauge steel to resist deformation and displacement.  They shall be of the full depth of the curb or combined curb and gutter.  They shall be firmly supported so that they will remain true to line and grade during the placing and finishing of the concrete.  Flexible steel or plywood strips may be used for curves or radii.  Templates for dividing the curb into sections shall be of 3/16" steel plate for the full depth of the curb or combined curb and gutter.  Forms and templates must be thoroughly cleaned and oiled after each time used.

Section 6 - Joints  

The curb shall be cut by templates into uniform blocks of 10' except when closures make it necessary to slightly increase or decrease this length.  Templates shall be set at right angles to line and normal to grade.  These joints may also be saw cut as described above within 24 hours after the curb is poured. The sidewalk shall be cut into uniform blocks of 5'.

Section 7 - Downspouts  

The Contractor shall provide circular-openings through the curb wherever needed for the 3" downspout drain. The Contractor shall determine with the Engineer placement of downspout drains.

Section 8 - Placing and Finishing Concrete, Protecting, Curing  

The concrete for the sidewalk, curb or combined curb and gutter shall comply with Section 4. No concrete shall be placed which has had its initial set.  Concrete shall not be placed during freezing weather, and if frost is apt to occur the Contractor must protect the concrete against damage.  As the concrete is being placed in the-forms it shall be tamped or spaded to close up the voids and bring the mortar to the face of the forms and make a dense impervious surface.  As soon as the concrete has sufficiently set to avoid damage the templates and forms shall be removed and the joints cut clean.  The top of the curb, the face of the curb 12" down and the back of the curb 6" down shall immediately be worked with a wood or magnesium float to a smooth finished surface true to profile and cross section.  If the construction is combined curb and gutter then the apron will be worked and finished in the same manner as described above.  The top front edge of the curb shall be finished with a 1-1/4" radius, the back of the curb, and also the front of the apron with a 1/4" radius.  Where the curb meets the apron a cove of 2" radius shall be formed.  The Contractor shall so arrange his work that the pouring of the concrete, removal of the forms, and the finishing of the curb will be completed on the same day.  The Contractor shall provide sufficient forms so that the rotation of trenching, setting forms, pouring of concrete, removal of the forms, and finishing can be carried on without delay.  In rainy weather the concrete must be protected as soon as it is finished.  Concrete must be cured by keeping it moist for three days or by the waterproof membrane method or any other method approved by the Engineer.

Section 9 - Finish Grading and Cleanup 

As soon as the forms have been removed and the concrete finished, the space behind the curb or walk shall be backfilled with bank run gravel and tamped to within 4" of finished grade. The remaining 4" shall be filled with topsoil salvaged from the grading operation (Section 1) or excavation (Section 2) after it has been raked free of stones over 3/4" in size, lumps of subsoil, roots, grass, and other debris. This topsoil shall then be lightly rolled and smoothed off and finished neatly to cross section and seeded with grass comparable to original.  The entire construction area shall be cleaned up, and all excess excavation and construction waste shall be disposed of off the project.  If insufficient topsoil is salvaged from grading and excavation, then topsoil meeting the approval of the Engineer shall be furnished by the Contractor, to be included in the cost for construction. (See Section 14 - Topsoil).

Section 10 - Grading  

This item shall include the excavation incidentals to the construction of the project in accordance with the plans/specifications except that for the sidewalk, curb or combined curb and gutter together with subbase which is a part of the work to be done under the price bid per lineal foot of curb or combined curb and gutter or square foot for walk.

Section 11 - Trees 12" and Over  

This item shall include only trees 12" and over in diameter, either as a lump sum or per each as shown on the proposal.  All trees below this size, along with clearing and grubbing of brush, are included in the price bid per cubic yard for grading (Section 1).

Section 12 - Replacing Unsatisfactory Subgrade  

This item includes the removal of unsatisfactory material and replacing with bank run gravel, tamped, as specified for subbase. (Section 3)

Section 13 - Curb or Combined Curb and Gutter 

The price bid per lineal foot of curb or combined curb and gutter or square foot for walk,  shall be full compensation for all labor and materials incidental to the construction of completed concrete in accordance with the plans, specifications, and special provisions, including the excavation plus the extra depth for the subbase, furnishing and placing the-subbase, setting the forms, furnishing, placing, finishing, protection and curing of the concrete, furnishing and placing of roof drain extensions, backfilling along the sidewalk, curb or combined curb and gutter with gravel and topsoil, and cleanup and disposal of all excess excavation and construction debris leaving the project in a neat and orderly condition.

Section 14 - Topsoil
This item shall consist of furnishing topsoil meeting the approval of the Engineer and placing and seeding the same as specified in Section 9.

Section 15 – ADA Curb Ramp
This Item 608, CURB RAMP, EACH, shall include the cost of furnishing and installing all materials (including truncated domes,) grading, forming and finishing of the curb (6 L.F.) and walk (30 S.F.) of the curb ramp and removal of any existing material. Additional walk and curb shall be included in their own specific pay items.

TRUNCATED DOMES:  Install detectable warnings (truncated domes) for a distance of 24" from the back of curb for the entire width of the ramp opening.

Pavers will meet ASTM C 902 Class SX, Type 1, or C 936, or C 1272 Type R.

ACCEPTABLE MANUFACTURERS AND PRODUCTS ARE AS FOLLOWS:

1.) Whitacre-Greer Fireproofing Company

2.) Hanover Architectural Products

3.) Endicott Clay Products

An appropriate ODOT approved Truncated dome system may be acceptable with authorization from the City Engineer.

Pavers will be laid on top of a 4" unreinforced concrete base.  Setting bed and joints to be mortared in accordance with manufacturer's instruction, or with a maximum 1/2" thick bed of latex modified cement mortar.  Mortar joints to a width not greater than 5/32" and not less that 1/16".  Pavers shall not be directly touching each other unless they have spacing bars.

Mortared joints are to be flush with top surface and struck so as to give a smooth surface. Pavers shall be laid such that joints are level with adjoining joints so as to provide a smooth transition from brick to brick and brick to concrete surface.

The surface of any two adjacent units should not differ by more than 1/8" in height.  Bricks shall be placed in a running bond pattern.  Face of all brick shall be clean of cement and protected so as to avoid chipping during construction.

RELIEF JOINTS:  must be provided at all points of continuous slope changes in Curb Type A and Type C.

EXPANSION JOINTS:  shall be provided in the curb ramp as extensions of walk joints and consistent with item 608.03 requirements for a new concrete walk.

A 1/2" Item 705.03 expansion joint filler shall be provided around the edge of ramps built in existing concrete walk.  Lines shown on this drawing indicate the ramp edge and slope changes and are not necessarily joint lines.

SURFACE TEXTURE:  Texture of concrete surfaces shall be obtained by coarse brooming transverse to the ramp slopes and shall be rougher than the adjacent walk

END SECTION
CITY OF MASSILLON DETAILS

(Standard Project Details shall be inserted here)

PREVAILING WAGE RATES

PREVAILING WAGES

For “Construction” projects as defined in Section 4115.03 of the Ohio Revised Code, the successful Bidder and all of its subcontractors, regardless of tier, will strictly comply with its obligation to pay a rate of wages on the Project not less than the rate of wages fixed for this Project under Section 4115.04 of the Ohio Revised Code. Additionally, for such “Construction Projects,” the successful Bidder will comply with all other provisions of Chapter 4115 of the Ohio Revised Code.
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