MASSILLON CITY COUNCIL
CITY OF MASSILLON, OHIO
GLENN GAMBER, PRESIDENT

AGENDA
DATE: MONDAY, FEBRUARY 4, 2008
Mo et 2 TIME: 7:30 P.M.
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7.

THERE ARE NO PUBLIC HEARINGS TONIGHT

. ROLL CALL

. INVOCATION BY COUNCILMAN CHUCK MAIER

. PLEDGE OF ALLEGIANCE

. READING OF THE JOURNAL _

. REMARKS OF DELEGATIONS AND CITIZENS TO MATTERS ON THE AGENDA
. INTRODUCTION OF ORDINANCES AND RESOLUTIONS

ORDINANCE NO. 24 — 2008 "BY: PARK AND RECREATION COMMITTEE

e 9-0 , - ,

AN ORDINANCE authorizing the Director of Public Service and Safety of the City of Massillon,
Ohio, to advertise for and receive sealed bids and enter into a contract, upon award and
approval of the Board of Control, with the lowest and best bidder for the purchase of chemicals
and fertilizers for The Legends of Massillon Golf Course, and declaring an emergency.

ORDINANCE NO. 25 — 2008 - BY: STREET, HIGHWAYS, TRAFFIC & SAFETY
e q—0 .

AN ORDINANCE authorizing and directing the Director of Public Service and Safety to sign a

LPA Agreement with the Ohio Department of Transportation for the improvements to various

intersections and the paving of SR 241, and declaring an emergency.

ORDINANCE NO. 26 — 2008 BY: FINANCE COMMITTEE

MENRED 9D [Res 1-p
AN ORDINANCE making certai(? appropriations from the unappropriated balance of the Capital

improvement Fund, 16" Street/Intersection improvement Fund, Wastewater Treatment Fund
and the Law Enforcement Trust Fund, for the year ending December 31, 2008, and declaring an

emergency.

RESOLUTION NO. 4 — 2008 BY: FINANCE WHOLE

s g4-0

A RESOLUTION to update the Fiscal Audit Team and Report Review Committee for the Gity of
Massilion.

UNFINISHED BUSINESS




8.

9.
10.

1.
12..
13.
14.
15.

16.

-2~ MONDAY, FEBRUARY 4, 20ﬁ8

PETITIONS AND GENERAL COMMUNICATIONS

LETTER FROM OHIO DIVISION OF LIQUOR CONTROL REGARDING A TRANSFER OF
LIQUOR LICENSE FROM LARRY J HODGSON DBA KENDALL TAVERN 705 WALES RD NE
15T FL & STORAGE BLDG MASSILLON OHIO 44646 TO 705 WALES RD INC DBA KENDALL
TAVERN 705 WALES RD NE 1°T FLL & STORAGE BLDG MASSILLON OHIO 44646

BILLS, ACCOUNTS AND CLAIMS
REPORTS FROM CITY OFFICIALS

A). MAYOR SUBMITS MONTHLY PERMIT REPORT FOR JANUARY 2008
B). AUDITOR SUBMITS MONTHLY REPORT FOR JANUARY 2008

REPORTS OF COMMITTEES

RESOLUTIONS AND REQUESTS OF COUNCIL MEMBER
CALL OF THE CALENDAR

THIRD READING ORDINANCES AND RESOLUTIONS
SECOND READING ORDINANCES AND RESOLUTIONS

ORDINANCE NO. 11 — 2008 BY: STREETS, HIGHWAYS, TRAFFIC & SAFETY
ey 9-0

AN ORDINANCE authorizing the Director of Public Service and Safety of the City of Massillon,

Ohio, to sign a proposal with URS for professional engineering services for the design of

certain intersections in the City of Massillon, Ohio, and declaring an emergency.

ORDINANCE NO. 12 — 2008 BY: STREETS, HIGHWAYS, TRAFFIC & SAFETY
A4, 4-0 |

AN ORDINANCE accepting the replatting of Part of Out Lots 373 and 491, located on the

south side of Walnut Road SE, east of 16" Street, and including the dedication of existing

right-of-way areas for Walnut Road SE, in the City of Massillon, County of stark, State of Ohio,

presently on file in the office of the Clty Engineer, and declaring an emergency

ORDINANCE NO. 13 2008 BY: STREETS, HIGHWAYS, TRAFFIC & SAFETY
A

AN ORDI ANCE accepting the replatting of Out Lots 691 and 940, located on the south side

of Nave Road SE, west of Veterans Blvd, and including the dedication of existing roadway

areas, in the City of Massillon, County of Stark, State of Ohio, presently on file in the office of

the City Engineer, and declaring an emergency.

NEW AND MISCELLANEOUS BUSINESS

17. REMARKS OF DELEGATIONS AND CITIZENS TO MATTERS NOT ON THE AGENDA

18.

ADJOURNMENT
MARY BETH BAILEY - CLERK OF COUNCIL




DATE: FEBRUARY 4, 2008 CLERK:_ MARY BETH BAILEY

MASSILLON CITY COUNCIL
CITY OF MASSILLON, OHIO
GLENN E. GAMBER, PRESIDENT

COUNCIL CHAMBERS ' LEGISLATIVE DEPARTMENT
ORDINANCE NO. 24 - 2008

BY: PARKS AND RECREATION COMMITTEE

TITLE: AN ORDINANCE authorizing the Director of Public Service and Safety of the City of
Massilion, Ohio, to advertise for and receive sealed bids and enter into a contract, upon award and
approval of the Board of Control, with the lowest and best bidder for the purchase of chemicals and
fertilizers for The Legends of Massillon Golf Course, and declaring an emergency.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MASSILLON,
STATE OF OHIO, THAT:

Section |:

The Council of the City of Massillon, Ohio, hereby determines it to be necessary in the public
health, safety and welfare to advertise for and receive sealed bids according to law and to enter into
a contract, upon award and approval of the Board of Confrol, with the lowest and best bidder for the
purchase of chemicals and fertilizers for The Legends of Massillon Golf Course.

Section 2:

The Director of Public Service and Safety of the City of Massillon, Ohio, is hereby authorized and
directed to prepare plans and specifications and to advertise for and receive sealed bids according
to law, and enter into contract upon award and approval by the Board of Control, with the lowest
and best bidder for the purchase of chemicals and fertilizers for The Legends of Massillon Golf

Course.
Section 3:

This Ordinance is hereby declared to be an emergency measure necessary for the preservation
of the health, safety and welfare of the community and for the additional reason that it is necessary
for the more efficient operation of The Legends of Massillon Golf Course. Provided it receives the
affirmative vote of two-thirds of the elected members to Council, it shall take effect and be in force
immediately upon its passage and approval by the Mayor. Otherw:se it shall take effect and be in
force from and after-the earliest period allowed by law.

2nd page is the signature page




DATE:___FEBRUARY 4, 2008 CLERK: MARY BETH BAILEY

MASSILLON GITY COUNCIL
CITY OF MASSILLON, OHIO
GLENN E. GAMBER, PRESIDENT

: ; ' /
COUNCIL CHAMBERS LEGISLATIVE DEPARTMENT

ORDINANCE NO. 25 - 2008

BY: STREET, HIGHWAYS, TRAFFIC & SAFETY COMMITTEE

TITLE: AN ORDINANCE authorizing and directing the Director of Public Service and Safety to sign
a LPA Agreement with the Ohio Department of Transportation for the improvements to various
intersections and the paving of SR 241, and declaring an emergency.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MASSILLON,
STATE OF OHIO, THAT:

Section 1:

The Council of the City of Massillon, Ohio, hereby finds that it is necessary to enter into a
LPA Agreement with the Ohio Department of Transportation for the improvements to various

intersections and the paving of SR 241.

Section 2:

The Director of Public Service and Safety of the City of Massillon, Ohio, is hereby authorized
and directed to enter into a LPA Agreement with the Ohio Department of Transportation for the
improvements to various intersections and the paving of SR 241. The various projects are as

follows:

a. Intersection of SR 241 (Erie Street) and Tremont Avenue.
b. Intersection of SR 172 (Lincoln Way East) and 27" Street/Jackson Avenue.
c. Paving of SR 241 (Wales Road) from SR 172 (Lincoln Way) to Hills & Dales Road.

Section 3:

This Ordinance is hereby declared to be an emergency measure necessary for the immediate
preservation of the health, safety, and welfare of the community, and for the reason that it is
necessary to enter into a LPA Agreement with the Ohio Department of Transportation so as to
proceed with the improvements to above mentioned intersections and the paving of SR 241.
Provided it receives the affirmative vote of two-thirds of the elected members to Council, it shall take
effect and be in force immediately upon its passage and approval by the Mayor. Otherwrse it shall
take effect and be in force from and after the earliest period allowed by law.

2" page is the signature page
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COUNTY-ROUTE-SECTION

Rev. 8/6/07 ) ‘ 81897
PID NUMBER
21647
CFDA 20.205 AGREEMENT NUMBER

LPA FEDERAL LOCAL-LET PROJECT AGREEMENT

THIS AGREEMENT is made by and between the State of Ohio, Department of Transportation,

hereinafter referred to as ODOT, 1980 West Broad Strest, Columbus, Ohio 43223 and the Ciiy of
Massillon, hereinafter referred to as the LPA, 151 Lincolnway East, Massillon Ohio 44646.

1.

1.1

1.2°

1.3

1.4

2.1

2.2

3.1

PURPOSE

The National Transportation Act has made available certain Federal funding for use by local
public agencies. The Federal Highway Administration (hereinafter referred to as FHWA)
designated ODOT as the agency in Ohio to administer FHWA'’s Federal funding programs.

Section 5501.03 (C) of the Ohio Revised Code pravides that ODOT may coordinate its activities
and enter inio contracts with other appropriate public authorities to administer the design,
qualification of bidders, competitive bid letting, construction, inspection, and acceptance of any
projects administered by ODOT, provided the administration of such projects is performed in
accordance with all applicable Federal and State laws and regulations with oversight by ODOT.

The RECONSTRUCTION OF 2 SAFETY FUNDED SIGNALS AT SR172 AND 27™ ST. INTERSECTION, SR241
AND THEMONT INSTERSECTION, AND PAVING SR241 FROM SR172 TO HILLS AND DALES

[(hereinafter referred to as the PROJECT) is a transportation activity eligible to receive Federal

funding, and which is further defined in the PROJECT scope.

The purpose of this Agreement is to set forth requirements associated with the Federal funds
available for the PROJECT and to estabiish the responsibilities for the local administration of the

PROJECT.
LEGAL REFERENGES

This Agreement is authorized by the following statutes and/cr policies, which are incorporated in
their entirety: :

a. Section 5501.03{C) of the Ohlo Revised Code;

b.” ODOT Palicy No. 25-001(P), Development Process Policy for Locally-Administered
Transportatien Projects;

e ODOT Locally Administered Transportation Projects, Manual of Procedures; and

d. National Transportation Act, Title 23, U.5.C.; 23 CFR 635.105.

The LPA shall comply with all applicable Federal and State laws, regulations, executive orders,
and applicable ODOT manuals .and guidelines. This obligation is in addition to compliance with
any law, regulation, or executive order specifically referenced in this Agreement.

FUNDING

The total cost for the PROJECT is estimated to be $_865,000 as set forth in Attachment 1.
ODOT shall provide to the LPA safety funds for eligible costs associated with:

PE at a rate of 90%, up to a maximum of $48,600




3.2

4.1

4.2

4.3

44

4.5

4.6

5.1

5.2

construction costs, at a rate of 90% ,up to a maximum of $91,700
construction costs, at a rate of 100% ,up to a maximum of $364,000 .

ODOT shall provide to the LPA state urban paving funds for eligible costs associated with:
construction at a rate of 80% up to a maximum of $248,000

The LPA shall provide all other financial resources necessary to fully complete the PROJECT,
including all cost overruns and contractor claims.

PROJECT DEVELOPMENT AND DESIGN

The LPA and ODOT agree that the LPA is qualified to administer this PROJECT and is in full
compliance with all LPA participation requirements.

The LPA and ODOT agree that the LPA has received funding approval for the PROJECT from
the applicable ODOT Program Manager having responsibility for monitoring such projects using

the Federal funds invoived.

The LPA shall design and construct the PROJECT In accordance with a recognized set of written
design standards. The LPA shall make use of ODOT'’s Location and Design Manual (L&D), or
the appropriate AASHTO publication. Even though the LPA may use its own standards, ODOT
may require the LPA to use a design based on the L&D Manual for projects that contain a high
crash rate or areas of crash concentrations. Where the LPA has adopted ODOT standards for the
PROJECT, the LPA shall be responsible for ensuring that any ODOT standards used for the
PROJECT are current and/or updated. The LPA shall be responsible for periodically contacting
the ODOT District LPA Coordinator or through the following Internet website for any changes or

updates; www.dot.state.oh.us/drrc.)

The LPA shall sither designate an LPA employee, who is a registered professional engineer, to
act as the PROJECT Design Engineer and serve as the LPA's principal representative for
attending to PROJECT responsibilities, or engage the services of a pre-qualified ODOT
consultant who has been chosen using a Qualification-Based Selection (QBS) process as
required pursuant to Ohio Revised Code sections 153.65 through 153.71. The pre-qualified list is
available on the ODOT web page at http://www.dot.state.oh.us/CONTRACT.)

If Federal funds are used for a phase of project development and the LPA executes an
agreement with a consultant prior to the receipt of the "Authorization to Advertise” notification
from ODOT, ODOT may terminate this Agreement and cease all Federal funding commitments.

ODOT reserves the right to move this PROJECT into a future sale year if the LPA does not
adhere to the established PROJECT schedule, regardiess of any funding commitments,

ENVIRONMENTAL RESPONSIBILITIES

In the administration of this PROJECT, the LPA shall be responsible for conducting any required
public involvement events, for preparing all required documents, reports and other supporting
materials needed for addressing applicable environmental assessment, for clearance
responsibilities for the PROJECT pursuant to the National Environmental Policy Act and related
regulations, including the requirements of the National Historic Preservation Act; and for securing

all necessary permits.

If the LPA does not have the qualified staff to perform any or all of the respective environmental

responsibilities, the LPA shall hire an ODOT Pre-qualified Consultant through a QBS process.

The pre-qualified fist is available on the ODOT web page at

http://www.dot.state.oh.us/CONTRACT. If the LPA hires a pre-qualified consuliant, the LPA shall
2
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6.4

6.5

be responsible for monitoring the consultant's activities and ensuring that the consultant is
following all Federal and State laws, regulations, policies, and guidelines.

ODOT shall be responsible for the review of all environmental documents and reports, and shall
complete all needed coordination activities with State and Federal regulatory agencies toward
securing environmental clearance.

The LPA shall be responsible for assuring compliance with all commitments made as part of the
PROJECT's environmental clearance and/or permit requirements.

The LPA shall require its consultant, selected to prepare a final environmental document pursuant
to the requirements of the National Environmental Policy Act, to execute a copy of a disclosure
statement specifying that the consultant has no financial or other interest in the outcome of the

PROJECT. :

The LPA shall provide a letter indicating the proposed Best Management Practices (BMPs) to be
utilized for post construction storm water management in accordance with the Ohio EPA National
Pollutant Discharge Elimination System (NPDES) Construction General Permit. If no BMPs are
proposed, a letter stating concurrence is required form the Ohio EPA.

RIGHT OF WAY/ UTILITIES/ RAILROAD COORDINATION

All right-of-way acquisition activities shall be performed by the LPA In accordance with the
Uniform Relocation Assjstance and Real Property Acquisition Act of 1970 (Public Law 91-646) as
amended by 49 CFR Part 24 (hereinafter referred to as Uniform Act), any related Federal
regulations issued by the FHWA, and State rules, policies and guidelines issued by ODOT.

If existing and newly-acquired right of way is required for this PROJECT, the LPA shall certify that
the all right of way has been acquired in conformity with Federal and State laws, regulations,
policies, and guidelines. As specified in ODOT's Real Estate Policy and Procedures Manual,
Section 5202.01-11-(B), any LPA staff who perform any real estate functions shall be prequalified
by the ODOT’s Office of Real Estate. If the LPA does not have the qualified staff to perform any
or all of the respective right of way functions, the LPA shall hire an ODOT Pre-qualified
Consultant through a QBS process. The LPA shall not hire the same consultant to perform both
the appraisal and appraisal review functions. Appraisal review shall be performed by an
independent staff or fee reviewer and shall be hired directly by the LPA. Likewise, a consultant
hired to perform right of way acquisition work can not also perform both the relocation and
relocation review functions. Relocation review shall be performed by an independent staff or fee

reviewer.

If the LPA hires a pré—qualified consultant, the LPA shall be responsible for monitoring the
consultant's activities and ensuring that the consultant is following all Federal and State laws,

regulations, policies, and guidelines.

All relocation assistance activities shall be performed by the LPA in conformity with Federal and
State laws, including the Uniform Act, and any related Federal regulations issued by the FHWA,
and State rules, policies and guidelines issued by ODOT. The LPA shall not hire a consuitant to
perform both the relocation and relocation review functions nor shall the LPA hire a sub-
consultant for relocation and another sub-consultant for relocation review. Relocation review shall
be performed by an independent staff or fee reviewer and shall be hired directly by the LPA.

The LPA shall provide the ODOT District Office with its certification that all right of way property

rights necessary far the PROJECT are under the LPA’s control, that all right of way has been

cleared of encroachments, and that ufility faciliies have been appropriately relocated or

accourted for so as not to interfere with PROJECT construction activities. ODOT shall make use
3
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of the LPA's Right of Way Certification, as well as evaluate the LPA’s and/or consu!tants '
performance of the PROJECT real estate activities under Titles Il and Il of the Uniform Act, and,
as appropriate, certify compliance to the FHWA. The LPA shall be liable to repay to ODOT all of
the Federal funds disbursed to it under this Agreement if the cerfification of the LPA is found to be

in error or otherwise invalid.

In the administration of this PROJECT, the LPA agrees fo follow all procedures described in the
ODOT Utilities Manual and 23 CFR Part 645. When applicable, the LPA shall enter into a utility
relocation agreement with each utility prior to the letting of construction. No reimbursable
construction costs shall be incurred by the LPA prior to the receipt of the "Authorization to
Advertise” notification from ODOT. If such costs are incurred, ODOT may terminate this

Agreement and cease all Federal funding commitments,

" The LPA shall submit all subsequent modifications to the design of the PROJECT and/or any

disposal of property rights acquired as part of the PROJECT to ODOT and FHWA for approval.
The LPA shall be responsible for any necessary railroad coordination and agreements. The LPA
shall comply with the provisions of Title 23 of the Code of Federal Regulations and applicable
chapters of the Ohio Revised Gode regarding all activities relating to Railroad-Highway projects.

ADVERTISING, SALE AND AWARD

The LPA shall not advertise for bids prior to the receipt of the "Authorization to Advertise”
notification from ODOT. Should advertising or work commence prior to the receipt of the
“pAuthorization to Advertise” notification, ODOT shall immediately terminate this Agreement and
cease all Federal funding commitmenits.

Any use of sole source or proprietary bid items must be approved by the applicable ODOT
‘district. All sole scurce or proprietary bid items shauld be brought to the aitention of the LPA
Coordinator as soon as possible so as not to cause a delay in the plan package submission
process. Bid items for traffic signal and highway lighting projects must be in conformance with

ODOT’s Traffic Engineering Manual.

Once the LPA receives Federal authorization fo advertise, the LPA may begin advertising
activities. Advertisements shall be in accordance with local bidding reguirements. Whenever local
advertisement requirements differ from Federal advertisement requirements, the Federal
requirements shall prevail. The PROJECT shall be advertised for three (3) consecutive weeks.
The period between the first legal advertising date and the bid opening date shall be a minimum
of twenty-one (21) calendar days. The LPA shall submit to ODOT, after issuance but prior to bid
opening, any addendum issued during the advertisement period that change estimates or
materials. ODOT shall approve such addendum for project eligibility prior to opening the bids. All
addenda shall be distributed to all potential bidders prior to opening bids and selling the contracts.

The LPA shall incorporate ODOT's LPA Bid Template in its bid documents. The template includes
Form FHWA-1273; Required Contract Provisions, a set of contract provisions and proposal
notices that are required by regulations promulgated by the FHWA and other Federal agencies,
which must be included in all contracts, as well as appropriate subcontracts and purchase orders.

In accordance with Executive Order 2002-13T, the LPA shall require the contractor to be enrolled
in, and in good standing with, the Drug-Free Workplace Program (DFWP) or a similar program
approved by the Bureau of Workers' Compensation, and require the same of any of its

subcontractors.

Only pre-qualified contractors are eligible to submit bids for this PROJECT. Pre-qualification
status must be in force at the time of bidding, at the time of award, and through the life of the
4



7.7

7.8
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8.1

8.2

8.3

8.4

construction contract. For work types that ODOT does not pre-qualify, the LPA must still select
a qualified contractor. Subcontractors are not subject to the pre-gualification requirement. The
"prime” contractor must perform no less than 30 percent of the total original contrac:t price. The 30
percent prime requirement does not apply to design-build contracts.

In accordance with Section 153.54, et. seq. of the Ohio Revised Code, the LPA shall require that
the selected contractor provide a performance and payment bond in an amount at least equal to
100 percent of its contract price as security for the faithful performance of its contract. ODOT

shall be named an obligee on any bond.

Before awarding a contract fo the selected contractor, the LPA shall verify either that the
contractor is not subject to a finding for recovery under R.C. 8.24, or that the contractor has taken
the appropriate remedial steps required under R.C. 9.24, or that the contractor otherwise qualifies
under the exceptions to this section. Findings for recovery can be viewed on the Auditor of State's
website at http://www.auditor state.oh.us/WhatsNew/FFR/. If the LPA fails to so verify, ODOT
may immediately terminate this Agreement and release all federal funding commitments.

The LPA is prohibited from imposing any geographical hiring preference on any bidder in the
LPA’s bid documents or on any successful contractor in the LPA's award or contract for the

construction of the PROJECT.

After analyzing all bids for completeness, accuracy, and responsiveness, the LPA shall approve
the award of the contract in accordance with laws and policies governing the LPA. Within 45 days
of that approval, the LPA shall submit to ODOT notification of the project award by submitting a
bid tabulation, a copy of the ordinance or resolution, and direct payment information as required
in Attachment 2 of this agreement, if applicable.

CONSTRUCTION CONTRACT ADMINISTRATION

The LPA shall provide and maintain competent and adequate project management covering the
supervision and inspection of the development and construction of the PROJECT. The LPA shall
bear the responsibility of ensuring that construction conforms to the approved plans, surveys,
profiles, cross sections and material specifications. If a consultant is used for engineering and/or
inspection activities, the LPA must use a QBS process as required pursuant to ORC sections

153.65 through 153.71.

The LPA shall certify both the quantity and quality of material used, the quality of the work
performed, and the amount of construction engineering cost, when applicable, incurred by the
LPA for the eligible work on the PRCJECT, as well as at the completion of construction. The LPA
shall certify that the construction is in accordance with the approved plans, surveys, profiles,
cross sections and material specifications or approved amendments thereto.

The Federal-aid Highway Program operates on a reimbursement basis. The LPA shall review
and/or approve all invoices prior to payment and prior o requesting reimbursement from ODOT
for work performed on the PROJECT. The LPA shall ensure the accuracy of any invoice in both
amount and in relation to the progress made on the PROJECT. The LPA must submit to ODOT a
written request for either current payment or reimbursement of the Federal/State share of the
expenses involved, attaching copies of all source documentation associated with pending
invoices or paid costs. To assure prompt payment, the measurement of quantities and the
recording for payment should be performed on a dally basis as the items of work are-completed

and accepted.

ODOT shall pay, or reimburse, the LPA or, at the request of the LPA and with concurrence of

. ODOT, pay directly to the LPA's construction contractor ("Contractor”), the eligible items of

5




8.5

8.6

8.7

8.8

8.9

8.10

expense in accordance with the cost sharing provisions of this Agreement. If the LPA requests to
have the Contractor paid directly, Attachment 2 to this Agreement shall be completed and
submitted with the project bid tabulations and the Contractor shall be required to establish
Electronic Funds Transfer with the State of Ohio. ODOT shall pay the Contractor or reimburse
the LPA within thirty (30) days of receipt of the approved Contractor's invoice from the LPA.

The LPA shall notify ODOT of the filing of any mechanic’s liens against the LPA's Contractor
within three (3) business days of receipt of notice of lien. Fallure to so notify ODOT or failure to
process a mechanic’s lien in accordance with the provisions of Chapter 1311 of the Ohio Revised
Code may result in the termination of this Agreement. Upen the receipt of notice of a mechanic's
lien, ODOT reserves the right to (1) withhold an amount of money equal to the amount of the lien
that may be due and owing to either the LPA or the Contractor; (2) terminate direct payment to
the affected Contractor; or {3) take both actions, until such time as the lien is resolved.

Payment or reimbursement to the LPA shall be submitted to:

Keith Dylewski,P.E.
Clty Engineer
161 Lincolnway East
Massiillon OH 44646
330-830-1722

If, for any reason, the LPA contemplates suspending or terminating the contract of the Contractor,
it shall first seek ODOT's written approval. Failure to fimely notify ODOT of any contemplated
suspension or termination, or faillure to obtain written approval from ODOT prior 1o suspension or
termination, may result in ODOT terminating this Agreement and ceasing all federal funding

commitments.

If ODOT approves any suspension or termination of the contract, ODOT reserves the right to
amend its funding commitment in paragraph 3.1 and if necessary, unilaterally modify any other
term of this Agreement in order to preserve its federal mandate. Upon request, the LPA agrees
to assign all rights, title, and interests in its contract with the Contractor to ODOT in order to allow
ODOT to direct additional or corrective work, recover damages due to errors or omissions, and to
exercise all other contractual rights and remedies afforded by law or equity.

Any right, claim, interest, and/or right of action, whether contingent or vested, of the LPA, arising
out of or related to any contract entered into by the LPA for the work to be performed by the
Contractor on this PROJECT (the “Claim”), may be subrogated to ODOT, and ODOT shall have
all of the LPA's rights in and to the Claim and against any other persen(s) or entity(ies) against
which such subrogation rights may be enforced. The LPA shall immediately notify ODOT in
writing of any Claim. The LPA further authorizes ODOT fo sue, compromise, or settle any such
Claim. It is the intent of the parties that ODOT be fully substituted for the LPA and subrogated to
all of the LPA's rights to recover under such Claim(s). The LPA agrees to cooperate with
reasonable requests from ODOT for assistance in pursuing any action on the subrogated Claim
including requests for information and/or documents and/or 1o testify.

After completion of the PROJECT and in accordance with Title 23 United States Code 116 and
applicable provisions of the Ohio Revised Code, the |.PA shall maintain the PROJECT to design
standards and provide adeguate maintenance activities for the PROJECT, unless otherwise
agreed to by ODOT. The PROJECT must remain under public ownership and authority for 20
years, unless otherwise agreed to by ODOT. If the PROJECT is not being adequately maintained,
ODOT shall notify the LPA of any deficiencies and if the maintenance deficiencies are not
corrected within a reasonable amount of time, ODOT may determine that the LPA is no longer
eligible for future participation in any Federally-funded programnis.

6



9.1

9.2

10.

10.1

10.2

10.3

CERTIFICATION AND RECAPTURE OF FUNDS

This Agresment Is subject to the determination by ODOT that sufficient funds have been
appropriated by the Ohio General Assembly to the State for the purpose of this Agreement and to
the certification of funds by the Office of Budget and Management, as required by Ohio Revised
Code section 126.07. If ODOT determines that sufficient funds have not been appropriated for the
purpose of this Agreement or if the Office of Budget and Management fails fo certify the
availability of funds, this Agreement or any renewal thereof will terminate on the date funding

expires.

Unless otherwise directed by ODOT, if for any reason the PROJECT is not completed in its
entirety or fo a degree acceptable to ODOT and FHWA, the LPA shall repay to ODOT an amount
equal to the total funds ODOT disbursed on behalf of the PROJECT. In tum, ODOT shall
reimburse FHWA an amount equal to the total sum of Federal dollars it had received for the
PROJECT. If the LPA has not repaid ODOT in full an amount equal to the total funds ODOT
disbursed on behalf of the project, any funds recovered from the performance and payment bond
as required under section 7.8 shall be used to offset the Federal dollars reimbursed to FHWA.

NONDISCRIMINATION

In carrying out this Agreement, the LPA shall not discriminate against any employee or applicant
for employment because of race, religion, color, sex, national origin, ancestry, age, or disability as
that term is defined in the American with Disabilities Act. The LPA shall ensure that applicants are
hired and that employees are treated during employment without regard to their race, religion,
color, sex, national origin, ancestry, age, or disability. Such action shall include, but not be limited
to the following: employment, upgrading, demotion, or transfer; recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training including

apprenticeship.

The LPA agrees to post in conspicuous places available to employees and applicants for
employment, notices setting forth the provisions of this nondiscrimination clause, and in all
solicitations or advertisements for employees placed by it, state that all qualified applicants shall
receive consideration for employment without regard to race, religion, color, sex, national origin,
ancestry, age, or disability. The LPA shall incorporate this nondiscrimination requirement within
all of its contracts for any of the work on the PROJECT (other than subcontracts for standard
commercial supplies or raw materials) and shall require all of its contractors to incorporate such
requirements in all subcontracts for any part of such PROJECT work,

For any project in which the Engineer’s Estimate exceeds $500,000, the LPA shall ensure that
Disadvantaged Business Enterprises (DBEs), as defined in 49 CFR Part 26, will have an equal
opportunity to participate in the performance of contracts and subcontracts financed in whole or in
part with Federal funds provided in conjunction with this Agreement. To meet this requirement,
subcontractors who claim to be DBEs must be certified by ODOT. The LPA shall require that all
contracts and other agreements it enters into for the performance of the PROJECT contain the

following specific language:
Disadvantaged Business (DBE) Requirement. DBE participation goals {subcontracts,
materials, supplies) have been set on this project for those certified as DBEs pursuant to

Title 23, U.S.C. section 140(c) and 49 CFR, Part 26, and where applicable qualified to bid
with ODOT under Chapter 5525 of the Ohio Revised Code.

WAIVER PROCESS FOR DBE GOALS
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In the event the Contractor is unable to meet the DBE Goal placed on this project, a .
request for waiver of all or part of the goal may be made to the Ohio Depariment of
Transportation through the LPA. The written request must indicate thata good faith effort
was made to meet the goal and be sent to ODOT's Office of Contracts with a copy to the
ODOT District LPA Coordinator. Central Office will review the submitted documentation
and dedide the issue within ten (10) business days. There will be no extension of the time
for the project granted If the prime Contractor wishes to avall himself of this process. The

LPA will be notified as to the decision.

ODOT shall supply the percentage goal to the LPA upon review of the Engineer's Estimate. The -

LPA must obtain written, signed documentation from the contractor that the DBE goal has been
satisfied prior to executing the contract with the contractor. The LPA, in turn, must provide such
documentation to ODOT in order for ODOT to encumber the Federal/State funds. ;

DATA, PATENTS AND COPYRIGHTS - PUBLIC USE

The LPA shall ensure that any designs, specifications, processes, devices or other intellectual
properties specifically devised for the PROJECT by its consultants or contractors performing work
become the property of the LPA, and that when requested, such designs, specifications,
processes, devices or other intellectual properties shall become available to ODOT and FHWA
with an unrestricted right to reproduce, distribute, modify, maintain, and use. The LPA's
consultants and contractors shall not seek or obtain copyrights, patents, or other forms of
proprietary protection for such designs, specifications, processes, devices or other .intellectual

properties, and in providing them to the PROJECT shall-relinquish any such protections should -

they exist.

The LPA shall not allow its consultanis or contractors to utilize within the development of the
PROJECT any copyrighted, patented or similarly protected design, specification, process, device

or other intellectual property ‘unless the consultant or contractor has provided for such use by -

suitable legal agreement with the owner of such copyright, patent or similar protection. A
consultant or contractor making use of such protected items for the PROJECT shall indemnify
and save harmless the LPA and any affected third party from any and all claims of infringement
on such protections, including any costs, expenses, and damages which it may be obliged to pay
by reason of infringement, at any time during the prosecution or after the completion of work on

the PROJECT. :

In the case of patented pavements or wearing courses where royalties, licensing and proprietary
service charges, exacted or to be exacted by the patentees, are published and certified
agreements are filed with the LPA, guaranteeing to prospective bidders free unrestricted use of
all such proprietary rights and trademarked goods upon payment of such published charges, such
patented pavements or wearing courses may be specifically designated in the proposal and
competition secured upon the item exclusive of the patent or proprietary charges.

TERMINATION; DEFAULT AND BREACH OF CONTRAGT

Neglect or failure of the LPA to comply with any of the terms, conditions, or provisions of this
Agreement, including misrepresentation of fact, may be an event of default, unless such failure or
neglect are the result of natural disasters, strikes, lockouts, acts of public enemies, insurrections,
riots, epidemics, civil disturbances, explosions, orders of any kind of governments of the United
States or State of Ohio or any of their departments or political subdivisions, or any other cause
not reasonably within the LPA’s control. If a default has occurred, ODOT may terminate this
agreement with thirty (30 days written notice, except that if ODOT determines that the default can
be remedied, fhen ODOT and the LPA shall proceed in accordance with section 12.3 of this

Agreement.
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13.2

If notifled by ODOT in writing that it is in violation of any of the terms, conditions, or provisions of .
this Agreement, and a defauit has occurred, the LPA shall have thirty (30) days from the date of
such notification to remedy the default cr, if the remedy will take in excess of thirty (30) days to
complete, the LPA shall have thirty (30) days to satisfactorily commence a remedy of the causes
preventing its compliance and curing the default situation. Expiration of the thirty (30) days and
failure by the LPA to remedy, or to satisfactorily commence the remedy of, the default whether
payment of funds has been fully or partially made, shall result in ODOT, at its discretion, declining
to make any further payments to the LPA, or in the termination of this Agreement by ODOT. If
this Agreement is terminated, the LPA may be liable to repay to ODOT all of the Federal funds -

dishursed to it under this Agreement.

The LPA, upon receiving a notice of termination from ODOT for default, shall cease work on the
terminated activities covered under this Agreement. If so requested by ODOT, the LPA shall
assign to ODOT all its rights, fitle, and interest io any contracts it has with any consultants or
contractors. Otherwise, the LPA shall terminate all contracts and other agreements it has entered
into relating to such covered activities, take all necessary and appropriate steps to limit
disbursements and minimize any remaining costs. At the request of ODOT, the LPA may be
required to furnish a report describing the status of PROJECT activities as of the date of its
receipt of notice of termination, including results accomplished and other matters as ODOT may

require,

No remedy herein conferred upon or reserved by ODOT is intended to be exclusive of any other
available remedy, but each and every such remedy shall be cumulative and shall be in addition to
every other remedy given under this Agreement or now or hereafter existing at law or in equity.
No delay or omigsion to exercise any right or option accruing to ODOT upon any default by the
LPA shall impair any such right or option or shall be construed to be a waiver thersof, but any
such right or option may be exercised from time to time and as often as may be deemed

expedient by ODOT.
THIRD PARTIES AND RESPONSIBILITIES FOR CLAIMS

Nothing in this Agreement shall be construed as conferring any legal rights, privileges, or
immunities, or imposing any legal duties or obligations, on any person or persons other than the
parties named in this Agreement, whether such rights, privileges, immunities, duties, or
obligations be regarded as contraciual, equitable, or beneficial in nature as to such other person
or persons. Nothing in this Agreement shall be construed as creating any legal relations between
the Director and any person performing services or supplying any equipment, materials, goaods, or
supplles for the PROJECT sufficient to impose upon the Dlrecﬂor any of the obligations specn‘led
in section 126.30 of the Revised Code.

The LPA hereby agrees to accept responsibility for any and all damages or claims for which it is
legally liable arising from the actionable negligence of its officers, employees or agents in the
performance of the LPA’s obligations made or agreed to herein.
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14.1

NOTICE

Notice under this Agreement shall be directed as follows:

If to the LPA: ' If to ODOT:

["Kelth Dylewski,P.E. ANTHONY ZUMBO, PE, PS

City Engineer ODOT DIsTRICT 4 LPA COORDINATOR

151 Lincolnway East 2088 SOUTH ARLINGTON RD.

15.

15.1

152

156.3

154

1558

Massillon OH 446486 AKRON OH 44306

GENERAL PROVISIONS

Audit Requirements: The LPA shall comply with the audit requirements of 49 CFR Part 18.26
(Federal Single Audit Act) for any and all projects with a total cost of $500,000 or more.

Record Retention: The LPA, when requested at reasonable times and in a reasonable manner,
shall make available to the agents, officers, and auditors of ODOT and the United States
government, its books, documents, and records relating to the LPA's -obligations under this
Agreement. All such books, documents, and records shall be kept for a period of at least three
years after FHWA approves the LPA’s final Federal voucher for reimbursement of PROJECT

expenses. In the event that an audit-related dispute should arise during this retention period, any -

such books, documents, and records that are related to the disputed matter shall be preserved for
the term of that dispute. The LPA shali require that all contracts and other agreements it enters
into for the performance of the PROJECT contain the following specific language:

As the LPA, ODOT or the United States government may legitimately request from time to
time, the contractor agrees to make available for inspection and/or reproduction by the
LPA, ODOT or United States government, all records, books, and documents of every
kind and description that relate to this contract.

Nothing contained in this Agreement shall in any.way modify the LPA's legal duties and
obligations to maintain and/or retain its records under Ohio public records laws.

Ohlo Ethics Laws: In accordance with Executive Order 2007-018, the LPA, by signing this
document, ceriifies: (1) it has reviewed and understands Executive Order 2007-018, (2) has
reviewed and understands the Ohio ethics and conflict of interest laws, and (3) will take no action
inconsistent with those laws and this order. The LPA understands that failure to comply with
Executive Order 2007-018 is, in itself, grounds for termination of this coniract and may result in
the loss of other contracts with the State of Ohio.

[Conditional] State Property Drug-Free Workplace Compliance: In accordance with applicable
State and Federal laws, rules, and policy, the LPA shall make a good faith effort fo ensure that its
employees and its contractors will not purchase, transfer, use, or possess alconhol or a controlled

substance while working on State property.

Governing Law: This Agreement and any claims arising out of this Agreement shall be governed
by the laws of the State of Ohio. Any provision of this Agreement prohibited by the laws of Ohio
shall be deemed void and of no effect. Any litigation arising out of or relating in any way to this
Agreement or the performance thereunder shall be brought only in the courts of Ohio, and the
LPA hereby irrevocably consents to such jurisdiciion. To the extent that ODOT is a party to any

10
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15.8

15.8

litigation arising out of or relating in any way to this Agreement or the performance thereunder,
such an action shall be brought only in a court of competent jurisdiction in Frankrlin County, Ohio.

Assignment: Neither this Agreement nor any rights, duties, or obligations described herein shall
be assigned by either party hereto without the prior express written consent of the other party.

Merger and Modification: This Agreement and its attachments constitute the entire Agreement
between the parties. All prior discussions and understandings between the parties are
superseded by this Agreement. Unless otherwise noted herein, this Agreement shall not be
aitered, modified, or amended except by a written agreement signed by both parties hersto.

Severability: If any provision of this Agreement is held to be invalid or unenforceable by a court of
competent jurisdiction, such holding shall not affect the validity or the ability to enforce the
remainder of this Agreement. All'provisions of this Agreement shall be deemed severable.

Signatures: Any person executing this Agreement in a representative capacity hereby represents

that he/she has been duly authorized by his/her principal to exscute this Agreement on such
principal’s behalf. . .

11



STA-8R241-8.04
COUNTY-ROUTE-SECTION

B1837
PID NUMBER

21647
AGREEMENT NUMBER

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the
day and year last written below.

STATE OF OHIO

LPA:
: OHIO DEPARTMENT OF TRANSPORTATION
By: By:
James G. Beasley, P.E,, P.5.
Title: Director
Date: Date:

12
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STA-5R241-8.04
COUNTY-ROUTE-SECTION

81897
PID NUMBER

Attachment 2
’ 21647

AGREEMENT NUMBER

DIRECT PAYMENT OF CONTRACTOR

At the direction of the LPA and upon approval of ODOT, payments for work performed under the terms of
the Agreemant by the LPA's contractor shall be paid direcily to the contractor in the prorata share of
Federal/State participation. The invoice package shall be prepared by the LPA as previously defined in
this agreement, and shall indicate that the payment is to be made to the contractor. in addition, the
invoice must state the contractor's name, mailing address and Federal tax ID. Separate invoices shall be
submitted for payments that are to be made to the contractor and those that are to be made to the LPA.

We_the City of Massillon  request that all paymen'ts for the Federal/State share of the construction costs
of this agreement performed by

(CONTRAGTOR'S NAME)

be paid directly to

(CONTRACTOR'S NAME)

Contractor Name:
Federal Tax ID:
Mailing Address:

LPA signature

LPA Name:
Federal Tax ID:
Mailing Address:

Approved, ODOT signature

14




STA-SR241-8.04
COUNTY-ROUTE-SECTION

Attachment 3 81897
: PID NUMBER

21647
AGREEMENT NUMBER

DIRECT PAYMENT OF CONSULTANT

At the direction of the LPA and upon approval of ODOT, payments for work performed under
the terms of the Agreement by the LPA’s consultant shall be paid directly to the consultant in the
prorate share of Federal/State participation. The invoice package shall be prepared by the LPA
as previously defined in this agreement, and shall indicate that the payment is to be made to the
consultant. In addition, the invoice must state the consultant’s name, mailing address and
Federal tax ID. Separate invoices shall be submitted for payments that are to be made to the
consultant and those that are to be made to the LPA.

We, the City of Massillon, request that all payments for the Federal/State share of the consultant
costs of this agresment performed by

(CONSULTANT’S NAME)

be paid directly to

(CONSULTANT’S NAME)

Consultant Name:
Federal Tax ID:
Mailing Address:

LPA signature

LPA Name;:
Federal Tax ID:
Mailing Address:

Approved, ODOT signature

15



DATE:___FEBRUARY 4, 2008 _ CLERK: MARY BETH BAILEY

MASSILLON CITY COUNCIL
CITY OF MASSILLON, OHIO

' GLENN GAMBER, PRESIDENT | q
: 2 ’Q_/
COUNCIL CHAMBERS LEGISLATIVE DEPARTMENT
ORDINANCE NO. 26 - 2008 WW/JLQL

BY: FINANCE COMMITTEE

TITLE: AN ORDINANCE making certain appropriations from the unappropriated balance of the
Capital Improvement Fund, Wastewater Treatment Fund, 16" Street Intersection Improvement
Fund and the Law Enforcement Trust Fund, for the year ending December 31, 2008, and

declaring an emergency.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
MASSILLON, STATE OF OHIO, THAT:
Section 1:

There be and hereby is appropriated from the unappropriated balance of the Capital
Improvement Fund, for the year ending December 31, 2008, the following:

$104,906.00 to én account entitled “Police Cruiser Payment” 1401.905.2530
$ 51,500.00 to an account entitled “Fire Truck Lease Payment” 1401.325.2530
$ 19,780.00 to an account entitled “Street Sweeper Lease Payment” 1401.435.2530

Section 2:

There be-and hereby is appropriated from the unappropriated balance of the Wastewater
Treatment Fund, for the year ending December 31, 2008, the following:

$48,000.00 to an account entitled “Services/Contracts” 2101.610.2392
$14,000700 to an account entitlgd “Sanitary Manhole/Sewer Repairs” 2101.610.2516

/Y oo —

Section 3:

There be and hereby is appropriated from the unappropriated balance of the 16 Street
Intersection Improvement Fund, for the year ending December 31, 2008, the following:

$50,000.00 to an account entitled “Intersection Design Projects” 1401.435.2511

Section 4:

There be and hereby is appropriated from the unappropriated balance of the Law
Enforcement Trust Fund, for the year ending December 31, 2008, the following:

$10,000.00 to an account entitied “New Equipment” 1215.305.2530 - - - .. .
2" page is the signature




DATE:__FEBRUARY 4, 2008 CLERK: MARY BETH BAILEY

- MASSILLON CITY COUNCIL
CITY OF MASSILLON, OHIO

GLENN GAMBER, PRESIDENT
L___—

COUNCIL CHAMBERS LEGISLATIVE DEPARTMENT

RESOLUTION NO. 4 - 2008

BY: FINANCE COMMITTEE

TITLE: A RESOLUTION to update the Fiscal Audit Team and Report Review Committee for the
City of Massillon.

WHEREAS, the Office of the Auditor of the State of Ohio requires that the City of Massillon
updates the members of the Fiscal Audit Team and Report Review Committee, and

WHEREAS, the committee serves as a liaison between City management and independent
audit; and : :

WHEREAS, it would be in the best public. interest of the citizens of Massillon that this
committee be updated

. NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF MASSILLON,
STATE OF OHIO, THAT:

Section 1:

The Council of the City of Massillon, Ohio, hereby finds it in its best interest to update the
Fiscal Audit Team and Report Review Committee.

Section 2:

Council hereby appoints the following citizens as members to this Committee: Jayne Ferrero,
Paul Lambert, Paul Manson and Glenn Gamber.

Section 3:

- This Resolution is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health and safety of the citizens of Massillon and for
the additional reason that the Office of the Auditor of the State of Ohio requires the update names
of members to this Committee. Provided it receives the affirmative vote of two-thirds of all the
members duly elected to Council, it shall take effect and be in force immediately upon its passage
and approval by the Mayor. Otherwise, it shall take effect and be in force from and after the earliest

period allowed by law.

2" page is the sighature page




