DATE: ~ MARCH 7, 2011 CLERK: MARY BETH BAILEY

MASSILLON CITY COUNCIL
CITY OF MASSILLON, OHIO
GLENN E. GAMBER, PRESIDENT

COUNCIL CHAMBERS LEGISLATIVE DEPARTMENT
ORDINANCE NO. 34 - 2011

BY: STREETS, HIGHWAYS, TRAFFIC & SAFETY COMMITTEE

TITLE: AN ORDINANCE authorizing the Director of Public Service and Safety of the City of Massilion,
Ohio, to sign the Contract For sale and Purchase of Real Property with Giant Ohio, LLC for the
purchase of 0.041 acres of Right of Way and Temporary Easement for the 2011Intersections

Improvement Project, and declaring and emergency.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF MASSILLON,
STATE OF OHIO, THAT:

Section 1:

The real property consisting of 0.041 acres of Right of Way and Temporary Easement in the City
of Massillon is needed for the 2011 Intersections Improvement Project.

Section 2:

The Director of Public Service and Safety is authorized to sign the Contract For Sale and
Purchase of Real Property to purchase the 0.041 acres of Right of Way and Temporary Easement for
Twenty-Eight Thousand Nine Hundred Fourteen Dollars ($28,914.00) and upon the execution and
approval the said Director of Public Service and Safety is further authorized to execute and approve all
necessary documents to expedite the purchase of said real estate.

Section 3:

That the City Auditor is hereby authorized to pay the purchase price of Twenty-Eight Thousand
Nine Hundred Fourteen Dollars ($28,914.00). These funds will be provided through a grant that was
received from the Ohio Department of Transportation.

Section 4:

It is hereby found and determined that all formal actions of this Council concerning and relating
to the adoption of this ordinance were adopted in an open meeting of this Council, and that all
deliberations of this Council and any of its committees that resulted in such formal action, were in
meetings open to the public in compliance with all legal requirements including Section 121.22 of the

Ohio Revised Code.
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Section 5:

That this Ordinance is hereby declared to be an emergency measure, immediately necessary for
the preservation of the health, safety and weifare of the community and for the additional reason that

the acquisition of the real estate is necessary for further development within the downtown area of the
City of Massillon. Provided it receives the affirmative vote of two-thirds of the elected members to
Council, it shall take effect and be in force immediately upon its passage and approval by the Mayor;
otherwise, it shall take effect and be in force from and after the earliest period allowed by law.
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CONTRACT FOR SALE AND PURCHASE O REAL PROPERTY
' WITHOUT BUILDING(S)

PARCEL(S): 3 WD
STA-241-8.04/10.41

This Agreement is by and between the City of M :ssilion {“Purchaser”] and Giant Ohio, LLC,

a Florida limited liability company [“Seller”; “Selic:” includes all of the foregoing named persons

or entities]. Purchaser and Seller are referred to collectively in this Agreement as “Parties.”

In consideration of the mutial promises, agreemsnts and covenanis herein contained the Parties

contract as follows:

1. Price and Consideration -
Purchaser shall pay to Seller the sum of § ;2 cg} ; Ci) / L/ . C:'C) , Which sum shall constitute

the entire amount of compensation due Seller for: (a} the real pi_'operty to be conveyed, including all

fixtures; (b) any and all damages to any residual jands of Selie;-"; {c) Seller’s covenants set forth herein; (d)

any and all supplemental instruments reasonably necessary to transfer the title of the subject property; and

(e)

Seller shall be exclusively responsible for all delinguent taxes and assessments, including
penalties and interest, and for all other real estate taxes and assessments that are a lien as of the date on
which this Agreement closes. The taxes and assessments for the current calendar year shall be prorated
on an estimated basis to the date of acquisition of title or date of possession, whichever is earlier in time.
Seller shall be responsible for any and all future installments of any special assessments levied and
assessed against the real property, whether or not any such special assessment has been certified to the
county auditor for collection, provided that such installments of special assessments shall be a lien on the
subject real property as of the date of transfer of title. Purchaser may withhold in escrow a sufficient
amount of the purchase money to saisfy the foregoing items to be paid by Seller; any balance remaining

after such taxes, assessments, etc., are discharged shall be paid o Seller and any deficiency shall be the

responsibility of Seller.
2. Estate Sold and Deed: to Transfer
Seller, upon fulfillment of all the obligations and terms of this Agreement, shall sell and convey

to Purchaser, its successors and assigns, the property whicl: is more particularty described in Exhibit A

attached hereto and by this reference incorporated herein, together with all improvements now located
thereon and all fixtures of every nature now attached to or used with said land and improvements
including, but not limited to, driveways, signs, utility ﬁxtufss, shrubbery and trees.

If the rights, titles and estates dcscrib—ed in Exhibit A constitule the {ee simple in, to and of the
real property, then such sale and conveyance by Seller shall be by a good and sufficient general warranty
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deed with, if applicable, full reizase of dower. In the event the rights, titles, and estates described in

Exhibit A constitute something Jeas than the fee simple of the real property, then such sale and

conveyance by Seller shall be by 2 good and sufficient deed or other instrument regularly and ordinarily

used to transfer such lesser 1i ghts titles and estates with, i'f applicable, full release of dower.
3. Limited Access Parcels - - Waiver of Abutters’ nghts
If the property described i i Exhibit A 1s d:=31gnd fﬂ by Pirchaser as a limited access parcel, then

Seller further agrees to release to Purchaser, its RUCCCSSOlb and assigns, any and all abuiters’ rights,

including access rights, appurtenard to any remain ing 1 ands of Seller (from which the property described

in Exhibit A is being severed) in, over, on, {rom and to the property described in Exhibit

4, Supplemental Instruments
Seller agrees to execute any and all supplementa:, instruments or documents necessary to vest

Purchaser with the rights, titles and interests described 1 1. Bxhibit A.

5. Warranty of Title
Seller shall, and hereby does, warrant that the property described in Exhibit A is free and clear

from all liens and encumbrances whatsoever, except. (a) easements, restrictions, conditions and covenants
of record; (b) all legal highways; (¢) zoning and building iaws, ordinances, rules and regulations; and (d)
any and all taxes and assessments not yet due and payable. ' '

6. Elimination of Others® Interests
Seller shall assist, in whatever manner reasonably possible under the circumstances, to procure

and deliver to Purchaser releases and cancellations of any and all other rights, titles and interests in the
property described in Exhibi A, such as, but not limited to, those belonging to tenants, lessees,

mortgagees or others now in possession or otherwise occupying the subject premises, and all assessment

claims against said property.

Seller and Purchaser agree that if a mortgagee of Se seller or of 2 predecessor in title fails to
cooperate with the efforts to obtain a release of that morﬁgggee’s mortgage lien secured by the property
described in Exhibit A, then and in that event this Agreement shall become null and void and the parties
to this Agreement shall be discharged and released from 2.:y and all obligations éreated by this

Agreement; for the purposes of this provision, the term “fails to cooperate” shall include a demand or

request by any such mortgagee for a fee to process mch a 1elf=ase of that mortgagee’s mortgage lien that

Purchaser, in its sole discr ct1on deems to be excessive,

7. No Change in Character of Property o
Seller shall not change the existing character of the Jand or alier remove, destroy or change any

improvement located on the property described in Exhibi LA If, prior to the date on which possession of

the subject property 1s surrendered to Purchaser, the subj et t property suffers any damage, change,
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alteration or destruction theﬁ, an‘d without regard to the cé:use thereof, Seller shall restore the subject
property to the condition it was i at the time Seller exebﬁtecl this Agreement; in the alternative, Seller
may agree to accept the abovementioned purchase price less the costs associaled with such restoration. If
the Seller refuses to either restore the premises or accept the decreased consideration as aforementioned,
then Purchaser, at its option after discovery or notification of such damage, change, alteration or

destruction, may terminate and cancel this Agreement upon writlen notice to Seller.

8. Offer to Sell
If Seller executes this Agreement prior to Purchﬁ;er then this Agreement shall constitute and be

an Offer to Sell by Seller that shall remain open 101 acce}}tame by Purchaser for a pcnod of 20 days
immediately subsequent to the date on which Sel]ex dehvus such executed Agreement to Purchaser.
Upon Purchaser’s acceptance and execuuon of this Agr cemcm within said period of 20 days, this

Agreement shall constitute and be a valid Contract for Salg and Purchase of Real Property that is binding

upon the Parties.
9, Designation of Escrow Agent
Seller agrees that Purchaser may designate an escrow agent to act on behalf of the Parties in

connection with the consummation and closing of this Ajreement.

10. Closing Date
The consummation and clesing of this Agreement shall occur at such time and place as the Parties

may agree, but no later ’ch(;m 10 deys after Purchaser notifiss Seller in writing that Purchaser is ready to
consummate and close this Agreement. Provided, howevé;r in no event shall such consummation and
closing occur more than 120 days after the last date on which one of the Parties executes this Agreement.
11. Physical Possession of Structures Occupled by Seller

Seller shall surrender phymca] possession of the: ,aud and improvements to Purchascr not later
than the date on which Purchaser tenders the purchase pncn to Seller.

12. Control of Property OCCI‘plCd by Seller’s. Temnt(s)
Control of property occupied by Seller’s tcnant(s) shall be assumed by Purchaser on the date

Purchaser tenders the purchase price to Seller. Fr om that date forward, Purchaser shall be entitled to
collect and retain as its own funds any and all rcnia].pa}rl-':;snts thereafter made by such tenant(s). If any
rents due under {he lease(s) with Seller have been prepaid by Seller’s tenant(s), then said prepaid rents
shall be prorated to the date on which the purchase price is tendered by Purchaser, and said prepaid rents

shall be paid to Seller and Purchaser in accordance with such proraticn

13. Binding Agreement
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Any and all of the terms, conditions and provisions of this Agreement shall be binding upon and

shall inure to the benefit of Seller and Purchaser and their respective heirs, executors, administrators,

successors and assigns.

14. Multiple Originals
This Agreement may be executed in two or more counterparts, each of which will be deemed an

original, but all of which together shall constitute but one and:the same instrument.

15. Entire Agreement

This instrument contains the entire agreemént between the Parties, and it is expressly understood
and agreed that no promises, provisions, terms, warranties, conditions or obligations whatsoever, either
expressed or implied, other than herein set forth, shall be binding upon Seller or Purchaser.
16. Amendments and Modifications

No amendment or modification of this Agreemen: 511'111 be valid or binding upon the Parties

unless it is made in writing, cites this Agreement and is signed by Seiler and Purchaser.

IN WITNESS WHEREOF, the parties hereto, namety he City of Massillon and Daniel G. Kamin
Massillon, LLC, a Delaware Limited Liability Company have executed this Agreement on the date(s)

indicated immediately below their respective signatures.

Giant Ohio, LLC, a Florida limited liability company

\ == S
| Date: =Y /?ﬂ { i
‘: LDEi ahe _ H\l‘(\ %VOOS
STATE OF OH¥Q, COUNTY OF SFARK sS: .
BE IT REMEMBERED, that on the ,D)\ S d'w ﬂf j{xﬂ\i} '\Ru\ , 201 {, before me the
subscriber, a Notary Public in and for said state and ﬂmm*y, personally came Lhe above named
%O@ 2 p\‘\.\ , who acknowledged being the

UUEINUL) 5
"o '*m donk . of | Mancean m& Co

a Florida limited liability comu’my and who 8 gned fxr acknowledged the signing of the

and duly authorized agent of Giant Ohio, LLC,

foregoing instrument to be the voluntary act and deed of said entity.

IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my official seal on

the day and year last aforesaid.

oot e UCa0NC000

EXPIRES: Seplember 25, 2013
Bonde: Thru Pishard Insirence Agency

)
T e =y
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PARCEL 3-WD ]
STA 241 8.04/10.41
ALL RIGHT, TITLE AND INTEREST IN FEE SIMPLE

IN THE FOLLOWING DESCRIBED PROPERTY
WITHOUT LIMITATION OF EXISTING ACCESS RIGHTS
IN THE NAME AND FOR THE USE OF THE
CITY OF MASSILLON, STARK COUNTY, OHIO

Grantor/Owner, for himself and his heirs, executors, admiristrators, successors and assigns,
reserves all existing rights of ingress and egress to and from any residual area (as used herein,
the expression “Grantor/Owner” includes the pluril, and words in the masculine include the

feminine or neuter).

ISurveyor’s description of the premises follows]

Situated in the State of Ohio, County of Stark, City of Massillon and being part of original Perry
Township, T10N, ROW, situated in the southeast quarter of section 9 and being more particularly
described as follows:

Being a parcel of land lying on the right side of the cénterline of right of way of Lincoln Way
East, S.R. 172, as surveyed by URS Corporaiion for the City of Massillon in 2009, said parcel
being part of a 0.835 acre parcel of land deeded 1o Giant Ohio, LLC., the Grantor, per O.R.
Instrument 200707090037559 of the Stark County records, and located within the following

described points:

Commencing for reference at a 3” diameter Stark County brass disk monument found in a
monument box at the northwest corner of the southwest quarter of section 10 in said township,
said monument also being on the existing centerline of right of way of 27" Street at station
244+47.07; Thence South 01 degrees 43 minutes 17 scconds West, along the existing centerline of
right of way of 27M Sireet and the east line of Section ¢ for a distance of 490.91 feet to a point,
said point being at station 19+56.16 on the existing centerline of 27" Street; Thence North 88
degrees 16 minutes 43 seconds West, for a distance of 18.00 feet to a point on the existing
easterly right of way line of 27" Sireet af it’s intersection with southerly existing right of way
line of Lincoln Way East, S.R. 172, said point also being at the northwest corner of the Grantor’s
land, said point being 39.27 fect right of S.R. 172 centerline station 10+26.67 and also being the
TRUE POINT OF BEGINNING for the following parce] of land herein described within the
following numbered courses: -
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1. Thence South 76 degrees 22 minutes 45 seconds East, 42.09 feet, along the existing
southerly right of way line of 27" Street and the Grantor’s northerly property line, to a
railroad spike set at a point of curvature on the proposed southerly right of way line of

8.R. 122,

2. Thence 53.34 feet along the ploposed southeriy right of way of Lincoln Way East, S.R.
172, along the arc of & curve to the left having a central angle of 101 degrees 51 minutes
47 seconds, aradius of 30.00 feet and a chord which bears South 52 degrees 41 minutes
21 seconds West, 46.58 feet to a railroad spike set at a point of tangency on the proposed

east right of way line of 27" Street;

3. Thence South 01 degrees 45 minutes 27 seconds West, 58.75 feet, along the proposed
east right of way line of 2’7m Street, to an iron pin set;

4. Thence North 88 degrees 15 minutes 24 seconds West, 4.96 feet, 1o an iron pin set in the
existing east right of way line of 77" S eet and the Grantor’s west property line;

5. Thence North 01 defqees 43 minutes 17 seconds East, 96.76 feet, along the existing east
right of way line of 27" Street and the Grantm s westerly property line, to the point of
beginning and containing 0.018 acres,-of lfmd more or less.

The above parcel of land is contained wnhm S.ark County Auditor’s Per manent Parcel Number
0617201..

This description was prepared and reviewed on Janvary 9, 2011 by Dan Stankavich, Professional
Surveyor Number 7122, for the URS Corporation and the City of Massillon.

Based on a survey by URS Corporation in me 2008 under the supervision of Dan Stankavich,
P.S. No. 7122 in the State of Ohio.

Basis of Bearing is the Ohio State Plane Grid, NADS3, North Zone.

All Iron Pins set are % inch rebar with 1.inch cap ma_'i"'i{ed “URS CORP.”

Dan Stankavich, P.S. Date
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PARCEL  3-T
 STA 241-8.04/10.41
TEMPORARY EASEMENT FCR THE PURPOSE OF
PERFORMING THE WORE NECESSARY TO
DRIVE RECONSTRUCTION
FOR 18 MONTHS FROM DATE OF ENTRY BY THE
CITY OF MASSILLON, STARK COUNTY, OHIO

[Surveyor’s description of the premises follows]

Situated in the State of Ohio, County of Stark, City of Massillon and being part of original Perry
Township, T10N, ROW, situated in the southwest quarter of section 10 and being more
particularly described as follows:

Being a parcel of land lying on the right side of the centerline of right of way of Lincoln Way
East, S.R. 172, as surveyed by URS Corporation for the City of Massillon in 2009. Parcel being
part of a 0.835 Acre parcel of land deeded 10 “Giant Ohio, LLC”, the Grantor, per O.R.
Instrument 200707090037553 in the records of Stark County Ohio and located within the

following described points.

Beginning at a point on the proposed southerly right of way line of Lincoln Way East, S.R. 172,
said point being 39.27 feet right of Lincoln Way East centerline Station 11+47.53, said point also
being the TRUE POINT OF BEGINNING for the following parcel herein described:

1.) Thence S 52°15'58” W, 12.93 fest, to a point;

2.) Thence N 76°36°50” W, 81.00 feet, to a pbilﬁ;

3.) Thence S 48°19°18” W, 19.00 feet, to a point;

4.) Thence S 01°52°42” W, 67.00 feet, to a point;

5.) Thence N 87°58°37” W, ié.OO feet, to a point 0%:», -the proposzd east right of way line of 27"
Street;

6.) Thence N 01°45'27" E, 58.75 feet, along the proposed east right of way line of 27" Street, to
a point of curvature;
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7.) Thence 53.34 feet, along'the proposed east right.of way line of 27" Street and the proposed
south right of way line of Lincoln Way East, along the arc of a curve the right, having a radius of
30.00 feet, a central angle of 101°51°47”, and a chord which bears N 42°41°21” E, 46.58 feet, to

a point of tangency on the proposed south right of wey line of Lincoln Way East;

8.) Thence S 76°22°45” E, 78.77 feet, along the proposed south right of way line of Lincoln Way
East, to the point of beginning and containing 0.041 acres of land, more or less.

The above parcel of land is contained within Stark Ceunty Auditor’s Permanent Parcel Number
0617201.

This description was prepared and reviewed on Januay 9, 2011 by Dan Stankavich, Professional
Surveyor No. 7122.

Based on a survey by URS Corporation in July, 2008 Jnder the supervision of Dan Stankavich,
P.S. 7122 in the State of Ohio. -

Basis of Bearing is the Ohio State Plane Grid, NAD83, North Zone.

Dan Stankavich, P.S. Date



